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Tue LoulsviLLE, CNcINNATI, AND CHARLESTON RA1L-rRoaD Company,
PLAINTIFF? IN ERROR, ¥. THOoMAs W LEeTtsoN, DEFENDANT.

A citizen of one state can sue a corporation which has been created by, and
transacts 1ts business 1n, another state, (the smit being brought 1n the latter
state,) although some of the members of the corporation are not citizens of
the state in which the suit is brought, and although the state itself may be a
member of the corporation.

The cases of Curtis v. Strawbridge, 3 Cranch, 267, Bank United States v. De-
veaux and others, 5 Cranch, 84, Commercial and Rail-road Bank of Vieks-
burg v. Slocomb and others, 14 Peters, 60, reviewed and controlled.

The act of Congress, passed on the 28th of February, 1839, making it “lawful
for a court to entertam jurisdiction and proceed to'the tnal and adjudication
of a suit between parties who may be properly before it, although there may
be other defendants, any one or more of whom are not mhadbitants of, or found
within, the district where the suit 1s brought, or do nat voluntarily appear
thereto,” 1s an enlargement of jurisdiction as to the character of the parties.
The clause, exempling absent defendants from the operation of the judgment
or decree, 1s an exception to this enlargement of jurisdiction, and must be
strictly applied.

A caorporation created by, and transacting business in a state, 1s to be deemed
an 1nhabitant of the- state, capable of being treated as a citizen, for all pur-
poses of sutng and being sued, and an averment of the facts of its creation
and the place of transacting business, 1s sufficzent to give the Circuit Courts
jurisdiction.

Tms case was brought up, by writ of error, from the Circuit Court
of the United States for the distrct of South Carolina.

Letson, a citizen of New York, brought an action of covenant
aganst the Louisville, Cincinnati, and Charleston Rail-road Com-
pany, alleging that they had not fulfilled a contract with hum relating
to the construction of the road.

The suit was brought m November, 1841.

In April, 1842, the defendants filed a plea to the jurisdiction, which
was afterwards amended to read as follows:

¢« And the said the Lousville, Cincinnati, and Charleston Rail-road
Company come and say, that this court ought not to have or take
further cogmsance of the action aforesaid, because they say: that the
said the Lowsville, Cincinnati and Charleston Rail-road Company
18 not.a corporation whose members are citizens of South Carolina,
but that some of. the members of the said corporation are citizens of
South Carolina, and some of them, namely, John Rutherford and
Charles Banng, are, and were at the time of commencing the said
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action; citizens of North Carolina, and the state of South Carolina
15, and was at the time of commencing the said action, a member of
the said corporation, and the Bank of Charleston, South Carolina, 1s
also, and was at the time of commencing the said action, a member
of the said corporation, whieh said the Bank of Charleston, South
Carolina, 1s a corporation, some of whose members, namely, Thomas
Panish and Edmund Lafan, are, and were at the time of commencing
the saxd action, citizens of New York. And the Charleston Insurance
and Trust Company 1s now, and was at the time of commencing the
said action, a member of the saxd Lowsville, Cincinnati and Charles-
ton Rail-road Company, which said the Charleston Insurance and
Trust Company, 1s a corporation, some of whose members, namely,
Samuel D. Dickson, Henry R. Dickson, Henry Pansh, and Damel
Parish, are now, and were at the time of commencimng the sad-action,
citizens of the state of New York.

¢ And this the said Lowsville, Cincinnati, and Charleston Rail-road
Company are ready to verify. Wherefore they pray judgment whe-
ther this court can or will take further cogmisance of the action afore-
said.”

To this plea there was a general demurrer, which, upon argument,
was sustained by the court.

The rail-road- company then pleaded the general ssue, and the
cause went on to trial. The jury found a verdict for the plamtiff, and
assessed his damages at $18,140 23.

The writ of error was brought to review.the opmion of the court
upon the demurrer.

Mazyck, for the plamtifis m error.
Pettigru, Lesesne,and Legare, (then attorney-general,) for the de-
fendant 1n error.

The case was submitted upon printed arguments, and, on account
of its great 1mportance, the reporter has thought it proper to msert
these arguments 2n exfenso.

Mazyck, for the plamtifls . error.

An action 1s brought by a citizen of New York, i the Circuit Court
mn South Carolina, agamst a corporation whose members are alleged
to be citizens of South Caroljna. A plea to the junsdiction 1s set up,
m which it 1s averred. 1st. That two of the members of the corpo-
ration sued are citizens of North Carolina. 2d. That the state of
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South Carolina 1s also 2 member. 3d. That two other corporations
are also members, and that some of the members of each of them are
citizens of the state of New York.

The objections to the junsdiction of the court ansing out of these
facts, (the facts themselves being admitted by demuirer,) are embraced
1 the following propositions:

1. That a citizen of one state cannot sue a corporation 1 the Cir-
cuit’ Court of the United States 1n another state, unless all the mem-
bers of the corporation sued-are citizens of the state m which the
suit 1s brought.

2. That a citizen of* one state cannot sue a corporation mn the Cir-
cuit Court of the United States i another state, if the state be a
member of the eorporation, though all,the other members of the cor-
poration may be citizens of the state.

3. That a citizen of one state cannot sue a corporation m the Cir-
cuit Court of the United States in another state, where one of the
members of the corporation sued 1s another corporation, any of whose
members are citizens of the same state with the-plantiff.

1. A citizen of one state cannot sue a eorporation m the Circuit
Court of the United States 1 another state, unless all the members
of the corporation are citizens of the state 1 which the suit 1s brought.

Sect. 2, art. 3, of the Constitution - of the United States, provides
that the, judicial power shall extend to controversies ¢« hetween citi-
zens of different states.” In the case of the Bank of the United
States v. Deveaux et al.,-5 Cranch, 84, it was determimed that ¢« the
artificial being, the mere legal entity, a corporation aggregate, 1s not
a citizen, and dannot sue or be .sued 1 the courts of the United
States, unless the rights of the members mn this respect can be exer-
cised 1 their corporate name. If the corporation be considered as a
mere faculty, and not as a company of mdividuals, who 1n transact-
g their jomnt concerns may use a'legal name, they must be excluded
from the courts of the Umon. The corporate name cannot be a citi-
zen, but the persons whom it represents may be citizens, and the
controversy 1s 1n fact, and i law, between those persons suing 1n
therr corporate character, by their corporate name, for a corporate
nght, and the imndividual agamst whom the suit may be mnstituted.
Substantially and essentially, the parties in such a case, where the
members of the corporation are citizens of a different state from the
opposite party, come within the spirit and terms of the junsdiction
conferred: by the Constitution on the federal courts. The contro-
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versy 1s substantially between citizens of one state suing by a corpo-
rate name and those of another state.”

In other words, when a suit 1s brought m a Circuit Court of the
United States, by or agamst a corporation, the court with reference
to the -question of jumsdiction, depending on the character of the
parties, overlooks the artificial person, the mere legal entity, which
cannot be either citizen or alien, and regards only the natural persons
of whom it 1s composed. They are the substance, the real parties,
the corporate character and style are only the form and name under
which they are presented.

As far as this question 1s. concerned, the members of the corpora-
tion are regarded as mdividuals jéintly sumg or being sued.

If they have the requisite character, if they are eitizens of a differ-
ent state or states from the other party to the suit, the case falls within
the conétitutional provision.

In Strawbndge ». Curtis, 3 Cranch, 267, it was held that where
the imterest was joint, and two or more persons were concerned 1n
that nterest as jomnt plaintiffs, or joint defendants, each of them must
be competent to sue, or liable to be sued i the federal courts, and
the suit was dismssed because some of the plamtiffs and defendants
were citizens of the same state.

And accordingly, the members of a corporation being regarded with
reference to the question of jurisdiction, as jomnt plantiffs or jomnt de-
fendants in the same interest, it has been determined that if any of
them are citizens of the same state with the other party to the suit,
the federal courts have no junsdiction. 'Ward v. Arredondo, 1 Patne,
410; Commercial and Rail-road Bank of Vicksburg v. Slocomb et
al., 14 Peters, 60.

But i order to give junsdiction to the Circuit Courts, founded on
the character of the parties mn a suit between citizens of different states,
not only 1s it necessary thiat none of the parties on one side should be
citizens of the same state with any of the parties on the other side,
but the suit must be between a citizen or citizens of the state n which
the.suit 1s krought, and a citizen or citizens of some other state or
states. In other words, all the parties on one side must be citizens
of the state 1n which the suit 1s brought, and all the parties on the
other side must be citizens of some other state or states.

It 1s not denied that under the constitutional provision as to the
judicial power, Congress might, if they had thought proper, have
given to the Circuit Courts junisdiction of all cases between citizens
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of one or more states on one side, and citizens of one or more other
states on the other side, as, for example, a case 1n which some of the
plamtiffs should be citizens of New York, and some of them citizens
of New Jersey, and some of the defendants citizens of South Carolina,
and some citizens of North Carolina. Bat though Congress mght
constitutiondlly ‘have given to the Circuit Courts junsdiction of such
a case, they have not done so.” The 11th sect. -of the judicial act of
1789, provides that the Circuit Courts shall have cogmsance of ail
suits, &c., where ¢« the Umited States are plamntiffs or petitoners, or -
an alien 1s a party, or the suit 1s between a citizen of the state where
the suit 1s brought and a citizen of “another state.” If the parties on
one side are citizens of a different state from that in which the suit 1s
brought, and some of the parties on the other side are citizens of the
state 1n which the suit 1s brought, and some -of them are citizens of
a third state, the suit 1s clearly not a suit between a citizen or citizens
of the state 1n which it 1s brought, and a citizen or citizens of another
state. -

This suit, for example, bemng brought 1n South Carolina, by a citizen
of New York, agamst citizens of South Carolina and North Carolina,
1s not g suit between citizens of the state 1n which the suit 1s brought,
and a ciizen of another state. It 1s true that if you regard only the
citizens of South Carolina who are deféndants, it 1s a suit between
citizens of the state in which it 1s brought, and a citizen of another
state. But, if you regard only the citizens of North Carolina who
are defendunts, (which 1s just as reasonable,) it ‘s not a suit between
citizens of the state m which it 15 brought and a citizen of another
state. In truth the suit 1s between the plaintiff’ and all the defend-
ants, and as all the defendants are not citizens of South Carolina, it1s
not a suit between citizens of the state in which the suit 1s brought,
and a citizen of another state. The same rule of construction which
would make this ¢¢a suit between citizens of the state where the suit
1s brought, and a citizen of another state,” withmn the provision of
the act of 1789, would, if applied to the constitutional provision,
make it a case ¢«between citizens of different states,” even though
some of the defendants were citizens of New York; for if you re-
garded only those who are citizens of South Carolina, it would be a
case between citizens of different states, yet it has been repeatedly
determined, that to bring a case between citizens within the jurisdic-
tion of the federal courts, on account of the character of the parties,
all the parties on both sides must be citizens of different states.
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Strawbridge v. Curtis, 3 Cranch, 267, Cumberland Bank ». Willis,
3 Sumner, 472, Ward v. Arredondo, 1 Pame, 410, Commercial
and Rail-road Bank of Vicksburg v. Slocomb et al., 14 Peters, 60.

The case of Gracie v. Palmer, 8 Wheat. 699, was an action against
citizens of New York, brought 1n the state of Pennsylvama, but that
was not a case between citizens of different states, buta case ¢to
which an alien was a party,” the plamtiffs being subjects of Great
Britain, and the defendants, though citizens of New York, bemng
found 1 Pennsylvama, or voluntarily appearng there, which the
court deemed equivalent to an acknowledgment of process served
there.

But it will be said that the act of 1839, 9 Laws of United States,
962, has enlarged the junsdiction of the federal courts so as to em-
brace this case. That act provides that, ¢where m any suit at law,
or m equity, commenced in any court of the United States, there shall
be several defendants, any one or more of whom shall not bé nha-
bitants of, or found within the distnet where the suit 1s brought, or
shall not voluntarily appear thereto, it shall be lawful for the court to
entertamn junsdiction, and proceed to the trial and adjudication of
such suit between the parties who may be properly before it, but the
judgment or decree rendered therem shall not conclude or prejudice
other parties not regularly served with process, or not veluntary ap-
pearing to answer.” In the case of the Commercial and Ra -road
Bank of Vicksburg ». Slocomb et al:;, 14 Peters, 60, tk. court
gave the following construction to that act~ ¢« The 11th section of
the judicial act declares that no civil suit shall be brought before
either of the (Circuit) Courts agamnst an .1nhabitant of the United
States by original process, m any other district than that whereof he
1s an wmhabitant, or 1n which he shall be found at the time of serving
the writ. Many difficulties occurred m practice m cases in which it
‘was necessary to jomn several defendants, some of whom were not m-
habitants of the-district 1n which the suit was brought. The act of
1839 was mtended to remove these difficulties, by providing that
persons not nhabitants, or not found in the district, may either not
be jomned at all, or if jomed, and did not waive their personal exemp-
tion by voluntary appearance, the court may go on to Judgment agamst
the parties before it, as‘if the others had notbeen jomed. But it did
not contemplate a change 1 the junsdiction of the courts, as regards
the character of the parties, as prescribed by the judicial act, and ex-
pounded by this court.”
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Before the act of 1839, a creditor, citizen of one state, having two
jomt debtors citizens of two other states, could only proceed agamnst
them jomntly. If a citizen of South Carolina, and a citizen of North
Carolina, were jomntly indebted to a citizen of New York, he could
not proceed aganst -one of them without joming the other. If he
could find them both mn the state of New York, he mght have sued
them there m the Circuit Court of the Unitea States, because his suit
would then have been a ¢ suit between a citizen of the state n which
it was brought, and citizens of other states, but he could not have
sued them m the Circuit Court, erther in North Carolina, or South
Carolina, because 1n neither case would the suit have been ¢«a suit
between citizens of the state 1 which it was brought, and a citizen
of another state.” But the act of 1839, by enabling hum to proceed
agawnst them separately, enables him to sue each of them 1n the Circuit
Court of the United States 1 the state of which he 15 a citizen, for then
each suit 15 ¢«a suit between a citizen of the state m which it s
brought, and a citizen' of another state.”

This 1s the whole effect of the act of 1839. But such as it 1s, it1s
entirely mapplicable to a suit agamnst a corporation. It provides that
the judgment, or decree, shall not conclude or prejudice other parties
not regularly served with process, or voluntarily appearing. Now,
of two or more ndividuals, jomnt debtors, each 1s liable for the whole
amount of the debt; and there 1s, therefore, no reason in- the nature
of the obligation why separate judgments should not be awarded
agamnst them. But the members of a corporation are not individually
liable for its obligations at all, and therefore from the nature of the
obligation, there can be no judgment against them mdividually, nor
agamst a part of them, the judgment must be agamst the body cor-
porate, which ncludes all the members. And, accordingly, in the
case last cited, Commercral and Rail-road Bank of Vicksburg v. Slo-
comb et al., the court say- ¢« There 1s another reason why this act
cannot apply to this case. It expressly declares that the judgment,
or decree, shall not conclude or prejudice other parties not regularly
served with process, or not voluntarily appearing. Now, defendants
bemng a corporation aggregate, any judgment agamst them must be
m their corporate character, and the judgment must be pard out of
therr corporate funds; 1 which 1s ncluded the interest of “the two
Lowsiana stockholders, consequently‘such judgment must prejudice
those parties

2. A citizen of one state cannot sue a corporation-mn the Circuit
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Court of the United States i another state if the state be a member of
the corporation, though all'the other members of the corporation may
be citizens of the state 1n which the suit 1s brought.

A corporation 18 not a citizen of any state, and therefore an action
brought by a citizen of one state against a corporation 1 another state,
18 not within the junsdiction of the federal courts, as a suit ¢« between
citizens of different states,’ unless each member of the corporation 1s
a citizen of a different state from the plamtiff, as prescribed by the
constitution, and as it 1s still further restncted by the judicial act of
1789, ¢ a citizen of the state 1n which the suitis brought.” As far
as the question of jurisdiction is concerned, the members of the cor-
poration are regarded as the real defendants, sued by the name of the
corporation, and each, and all of them, must have the requisite cha-
racter. Cumberland Bank ». Willis, 3 Sumner,.472, Ward v. Arre-
dondo, 1 Pame, 410; Commercial and Rail-road Bank v. Slocomb
etal., 14 Peters, 60,

Now; the state 1s certawnly not a citizen, and therefore the state bemg
a member of the corporation, one of its-members has not, and cannot
have the requisite character to give junsdiction to the court.

But it will be said that the case of the Bank of the United States
v. The Planters’ Bank of Georgia, 9 Wheat. 904, has settled this
pomt 1n favour of the junsdiction. Itisnotso. Thereisa very wide
distinction between that case and this. That case, so far from having
decided this question, did not mvolve it, nor depend upon it at all.
It was not a case n which the Junsdlctlon was founded on the cha-
racter of the parties. It was not a case between citizens of different
states, for some of the corporators of the Bank of the United States
were citizens of Georgla, as appeared by the pleadings, and therefore
if the junsdiction had depended on the citizenship of the parties, it
could not have been sustamed. It was a case in which the junsdie-
tion of the federal courts depended altogether upon the nature of the
case, and not at all on the character of the parties. The act of Con-
gress, mcorporating the Bank of the United States, authonzed it to
sue in the Circuit Courts of the United States, and it was held 1n the
case of Osborne v. The Bank.of the United States, 9 Wheat. 738,
that therefore, every smt brought by the bank was a case amsing
under a law of the United States, and as such fell within the junsdic-
tion of: the federal courts, without respect to the character of the
parties.

Chuef Justice Marshall, delivering the judgment of the court, 1n
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the case of the Bank of the United Statesv. Planters’ Bank, says—«This
1s not a case in which the character of the defendant gives jurisdic-
tion to the court. The suit 15 not to be sustained, because the Plan-
ters’ Bank 15 suable m the federal courts, but because the plamtiff
has a nght to sue any defendant m that court who 1s not withdrawn
from its junsdiction by the Constitution or by law. The suit 1s
agawmnst a corporation, and the judgment 1s to be satisfied by the pro-
perty of the corporation, not by that of the mdividual corporators.
The state does not, by becoming a corporator, 1dentify itself with the
corporation. The Planters” Bank of Georgia 1s not the state of Geor-
gia, although the state holds an interest m it.” And again—:« The
bank does not sue because the defendant 1s 2 citizen of a different:
state from any of its members, but because its charter confers upon 1t
the nght of suing its debtors in a Circuit Court of the United
States.”

In that case,-the court having jurisdiction on another ground, it
was not necessary to look beyond the corporatiqn to find a ground of
Junisdiction 1n the character of its members.

The suit could be entertained aganst the corporation as a mere
artificial being, and it was not material that the corporators should be
citizens of Georgia, or who or what they were. The objection that
the state was a corporator, would have been as strong 1n a state court
having general junsdiction as in the federal courts, whose junsdic-
tion 1s limited, the case beng, from its nature, within the junsdiction,
for a state can no more be sued in a state court than n the federal
-courts, and as it could not have prevailed 1n a state court, so neither
could itin thefederal courts. 'The answer1s, theaction and the judgment
are agamst the corporation, and the corporation 1s not the state, though
the state may be a member of it. But 1 this case, 1n order to give
Jurisdiction to the federal court, it 1s necessary that all the members
of the corporation should be citizens of the state, and the objection
15, not that cne mémber of the corporation 1s the state, which cannot
be sued, but thdt one member of the corporation bemng the state 1s
not a citizen of the state, and therefore, it 1s not a case in which all
the members of the corporation are citizens of the state 1n which the
suit 1s brought, or citizens of a different state from the plamtiff. There
1s nothing 1n the character of -the defendants to deprive the court of
Junisdiction, if the court possessed junsdiction mdependently of that
character ; but then there 1s nothing 1n their character to give junsdic-
tion, and there 1s not, as in the Bank of the United States v. Planters’
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Bank of Georgia, a ground of junsdiction independent of the charac-
ter of the defendants.

3. A citizen of one state cannot sue a corporation 1n the Circuit
Court of the United States in another state, where one of the mem-
bers of the corporation sued 1s another corporation, any of whose
members are citizens of the same state with the plamntiff.

It has been sufficiently shown that a corporation 1s not a citizen,
and that a suit brought by a citizen of one state agamst a corporation
in another state, 1s not within the junsdiction of the federal courts,
unless all the members of the corporation are citizens of the state in
which the suit 1s brought, or at least citizens of a different state from
the plaintiff. If one of the members of the corporation sued 1s 2no-
ther corporation, and you regard the latter only as an artificial being,
then one of the members of the corporation sued 1s not a citizen, and
the suit 1s not a suit ¢« between citizens of different states.” But if
;you follow up the process which was adopted in: the first mstance,
and lookang beyond the stockholder corporation to the mdividuals of
whom it 1s composed, with reference to the question of jurisdiction,
regard them as the real stockholders, and the corporation only as the
mode and name m which they hold thewr shares, then if they are <iti-
zens of a different state fronz the plamtiffs, it is a suit between citizens
of different states, but otherwise it 1s not. If the same individuals
without bemg mcorporated were joint owners of the same shares, and
some of them were citizens of the same state with. the plamtiff, the
suit would certaynly not be a suit ¢ between citizens of different
states.” And if for the purpose of determining the jursdiction, the
corporate character 1s overlooked, and only the ndivaduals are con-
sidered, the case must be the same as if they were not wncorporated
at all. If the court will not Jook beyond the surface of the constituent
corporation to the character of* its members, the junisdiction cannot
be sustained. If it will, and should find them to be all citizens of
the state 1n which the suit 1s brought, would they not be regarded as
the real parties for the purpose of sustaminyg the junisdiction? Then
if any of them are found to be citizens of the same state with the
plamtiff, must they not be equally regarded as the real parties, and so
defeat the junsdiction ?

Suppose that the corporation aganst which the action was brought,
was found to be. composed entirely of corporations, (which 1s a very
possible case,) and that all the members of the several constituent
corporations were citizens of the state m which the suit was brought,
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would the court refuse to entertamn jursdiction? Would it not in
such a case, with reference to the jumsdiction, regard the members
of the constituent corporations as the real defendants, and assume the
jurisdiction? They would be as truly the real parties as the mdi-
vidual members of a corporation consisting of individuals, and being
the immediate defendant; the corporation bemg only the modes in
which they are associated, affecting very matemally the natare and
extent of therr nghts and obligations, the forms of proceeding, and
the nature and extent of the remedies for or agamst them, but not at
all affecting their liability to the junsdiction of the federal courts. For
if they did, then all men might be withdrawn from the jumsdiction
of the federal courts by charters of incorporation. But if 1n the case
of a corporation, consisting entirely of several corporations, the court
would look beyond the constituent corporations to the character of
therr members, it must'also m the case of a corporation, consisting
m part of indivaduals, and 1n part of another corporation, and if any
of the members of the constituent corporations are citizens of the
same state- with the plantiff, the junsdiction cannot be sustaned.

Pettigru and Lesesne, for the defendant in error.

This was an action of covenant by T. W Letson, a citizen of
New York, agamst the defendants, described as a corporation con-
sisting of citizens of South Carolina.

After a summons and distringas,.the defendants appeared, and
pleaded to the junsdiction. 1. That Mr. Baning and Mr. Rutherford”
are members of the company, and citizens of North Carolina. 2. That
the state of South Carolina 1s 2 member of the company. 3. That
the Bank of Charleston, South Carolina, 15 2 member of the company ;
and that Edmund Laffan, a shareholder m said bank, 1s a citizen of
New York. 4. That the South Carolina Insurance and Trust Com-
pany 1s a member of the company that 1s sued; and that Samuel
Dickson, a shareholder mn the South Carolina Insurance and Trust
Company, 1s a citizen of New York.

The plamntiff’ below demugred to theé plea, and the court sustamed
the demurrer. The defendants then pleaded to the action, and a
verdict was had againstthem, judgment entered up on the demurrer
and verdict. To reverse the judgment, this writ of error 1s prose-
cuted.

1. The first objection assumes that all the defendants must belong.
to one state. But there 1s no such rule. According to the author-
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ties, it 1s sufficient that all the members of the corporation that1s sued
are citizens of some state, other than that of which the plamntiff 1s a
citizen. Cumberland Bank ». Willis, 3 Sum. 373. It may, perhaps,
be questionable, whether the citizenship of any but the persons who
have the government of the corporation should be inquired mnto. In
Curtis ». Strawbrnidge, 3 Cro. 267, it was settled, that each distinet
imterest must be represented by persons, all of whom are entitled to
sue or be sued m the federal courts. But this Jeaves open the
question, whether all the pnivate members of a corporation are
properly the persons by whom a distinct interest 1s represented,
when the corporation sues, or 1s sued. The mterest of the cor-
poration 1s, m fact, represented by the official members of the
company. The real plamtiffs are those who have the nght to sue,
and the defendants those who may be compelled to plead. Buta
private member of the company has no power to sue, nor to prevent
a suit mn the name of the company ; nor can his admissions be given
1 evidence, as n the case of a plaintiff. Greenleaf on Ev 383. And
when the corporation 1s sued, there 1s the same want of prvity be-
tween a private member and the party to the record. He cannot be
summoned or distrained to answer to a demand agamst the corpora-
tion, or to any rule or order connected with the cause. ¢« Wherea
corporation 1s unpleaded, the sheriff cannot distramn a private man ;”
Bro. Ab. Trespass, 135. «For a duty or charge on a curporation,
every partieular member 1s not liable but process ought to go 1n their
public capacity.” Vent. 351. In practice a summons goes mn the
first instance,.and 1s served on the head of the company, and i case
of refusal, a distress 1ssues agaimnst the company’s goods, &c., to com-
pel an appearance, (Tidd. Prac. 115,) but no appearance could be
enforced by any proceedings agamst a particular member. Now-it 1s
difficult fo conceive of a defendant, without some process to compel
him to, appear ; but if that be essential to the character of a defendant,
the przvate member. of a corporation 1s excluded. If every member
of. the corporation has a right to be heard as a party objecting to the
jurisdiction, it must be competent to the plamtiff to treat any member
of the company as a defendant throughout. But a corporation 1
South Carolina -cannot be sued m North Carolina by proceeding
agamst a private member domiciled there. It seems a solecism to
hold that the plamtiff’ cannot proceed 1 the federal court against the
corporation, because A. 1s a deféndant; and yet that A. cannot be
sued for the same cause of action anywhere, or m any court. It 1s
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as,much as to say that A. 1s a defendant, and no defendant—a-party,
and not a party, at one and the same time. The result of these con-
siderations 1s, that 1n suits by or agawnst a corporation, the relatiol
of the official members to the rest of the company 1s not that of part-
ners, but of trustee and cestur que frust. If -this be admitted, ther
15 an end of the matter, for nothing 1s more familiar than the differ-
ence between an interest mn the suit, and the character of a party to
the record. There 1s no rule of pleading, or of evidence, that will
apply to a particular member of a corporation, as a party to the
record , he cannot be called on to answer, or.to accept notice, his
release would not affect the action, s admissions are not evidence,
and, 1 fact, he never was taken notice of as a party, except to defeat
the junsdiction m this court. It may well be questioned whether
such an anomaly can be reconciled with legal principles.

Nor does this reasoning militate aganst the decision of the Bank ..
Deveaux, 5-Cranch, 61, which 1s admitted to be the leading case.
It was necessary 1 that case, to look beyond the corporate character
to see who were the persons that were. suing m the corporatc -ame.
The court decided that they would take notice of the individuals who
composed the corporation. But this rule 1s satisfied if the court
ascertams that the individuals who effectually represent the .company
are amenable to-the Junsdiction. There are other instances m which
it has been necessary to look. beyond the corporate name for the real
actors; but i such cases, the official members only have been con-
sidered. We have the benefit of precedents here. Thezesidence
of a corporation can only be ascertained by reference to the natural
persons composing it.  Just as the court will inquire who sue 1 the
corporate name, to ascertam whether they are citizens, the same
question 15 sometimes asked to ascertamn where they live. Rex v.
Garden, Cow. 85. But it1s to the official, not to the prvate mem-
bers, that the court refers m such case, to determine the occupancy
or residence of the corporation. It 1s held to reside where its princi-
pal office 1s. Bank v. Mackenzie,.2 Brock. 393. And so m the
grant of admimstration where the question of dona nofabilia occurs,
a share 1n a company that extends to both provinces, 1s considered
assets m that province where the office of the company s situated.
Smuth ». Stafford, 2 Wil..Chan. Rep. 166. There can be no reason
for making a difference between residence and citizenship. If the
condition of the offictal members 1s decisive of the question of dom-
cil, it 1s equally so of citizenship.

2v2
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A corporation 1s but a state 1n miniature, but 1n political societies,
the persons 1n whom the powers of government are vested, are every-
where considered trustees for the rest of the community. Publicacts
are done 1n the name of the whole community, and all are bound by
them;.but the real authors of them are the persons who have the
admnistration , nor are such acts referred personally to anybody
else. In public questions, the demand 1s made on the government ;
and m private causes, the same course 1s pursued, when the mjured
party has any judicial redress. The Supreme €ourt has junsdiction
between the states.of the confederacy, and before the 11th amend-
ment, the states were liable to be sued as corporations. But though
the corporate interests of the whole community are-at stake in such
a controversy , agreeably to the principles of legal procedure, no
notice 1s taken of any person as defendant, but those who have the
nght to exercise the powers of government. In the English courts,
when a foreign stafe ‘is the suitor, the head.of the state 15 the only
person that 1s recogmsed as the plamntiff. The Columbian Govern-
menpt u. Rothschild, 1 Sim. 94.. Every analogy confirms. the conclu-
sion, that the parties who are invested with the corporate powers, as
governors of the company, are trustees , and m legal procedure should
be treated so throughout.

The case of London ». Wood, 12 Mod. 669, 1s the authority which
the court followed, m the Bank ». Deveaux, taking notice of the natu-
ral persons who sue 1n the corporate name. ‘But that case 15 a striking
illustration of the distinction contended for, between the official and
the privale members of the corporation, as parties before the court 1n
thewr natural persons.. Wood was sued 1, the mayor’s court by the
mayor and commonalty of London, and the judgment was reversed
for error, because the mayor was both judge and plamtiff. It was
not an answer to the objection, that he was plaintiff 1 his corporate
character, and judge mn his natural person, for it was the same mdi-
vidual. But if the cause had beed tried 1n.the Common Pleas, be-
fore a judge who was a freeman, and therefore one of the commonalty
of London, the objection would not have applied. The argument
for reversing the judgment agamnst Wood 1s confined to the incon-
gruity of the mayor being plain(iff 1n the same case m which he was
judge. But no objection 1s made to the aldermen who were a con-
stituent part of his court, although they must Have been mcluded
the general designation of the commonalty. Suits in the name of the
people of the state are tried before a judge who 15 one of the same
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people, and no one imagnes that he 1s both-party and judge. And
so suits 1 which the city 1s a party are without any mecongrumy tried
before a citizen.

The distiriction between the official and the private members of
the corporation corresponding exactly with that of trustee and cestus
que trust, is founded on the plamnest principles, and has never been
overlooked 1n ahy case, but 1n that of the junsdiction of this court.
Yet there 1s no reason why this case should be an exception. On
the contrary, every reasor. in favour of the junsdiction applies with
great force to a controversy between a stranger and a large corpora-
tion. In legal reason, the president and directors are trustees for the
company, and 1 pomnt of fact, the contest 1s between the plamtiff
and the persons who have the government of the company, and so
falls within the letter as well as the spurit of the Judiciary act, as a
suit between sitizens of the state mn which the action 1s brought and
a citizen of another state. ‘

A corporation has not the qualities of a person. Butit acts by
the agency of natural persons, and the acts which they do 1 the
execution of the corporate powers are strictly their personal acts:
The bringing or defending of a suit m the corporate name 1s the act
of the official members 1n their natural persons; but 1s not the per-
sonal act of their constituents. The private members of the company
are concerned 1n the suit 1 therr corporate character merely, and the
only persons having any-personal relation to the suit are the official
members. The private members cannot be called parties to the suit
of a corporation without confounding the distinction between the
natural and corporate character. In their corporate character they-
are parties, but as persons or citizens ‘they have nothing more to do
with the suit than a private man with a state prosecution. When,
therefore, to defeat the jurisdiction, it 1s alleged that such or such a
person, a prnvate member of the corporation, 1s a party to the suit,
the allegation 1s neither accurate m reason nor true in fact, 'I‘he
private persons are represented by the corporate name, not as persons,
but as a faculty. The only persons who have any mdividuality 1n
the corporate name, or can be called persons sumng, are the official
members.

‘Warving, however, this discussion, which ‘is not.essential to the
case, the objection that two of ‘the members of the corporation are
citizens of North Carolina,-cannot avail. There 1s nothing m the
constitution or mn the act of Congress, which requures that all the de-
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fendants must be citizens of the state i which the action 1s brought.
The act of 1838, 9 Laws United States, 699, seems to be only decla-
ratory. By the constitution, the junsdiction of the federal courts
extends to.cases generally between citizens of different states. The
Judiciary act confers junsdiction on the Circuit Court in narrower
terms, between a citizen of the state where the suit 1s brought and a
citizen of another state. But when the parties to the contract reside
1 different states, the party who 1s sued cannot plead the nonjoinder
of the party who 1s out of the junsdiction. The proviso 1 the 11th
section exempts persons from bewng arrested m one distnct for trial
1n another, and from any process to compel appearance in any other
than that m which the party 1s found. But the defendant may waive
this exemption, and if he voluntarily appears to a suit properly brought
agamst lus co-defendant, and which might have been properly brought
agaimnsthim in s distniet, itisnoerror. Graciev. Palmer,8 Wheat. 699,

No attempt has been made to arrest Mr. Baring or Mr. Rutherford,
1 the distnict of North Carolina, for trial in this distnet.  Nor has
any attempt been made to bring a suit. agamnst either of the defend-
ants 1 any district 1n which they were not found. The onginal
process was directed to the marshal of South Carolina, and executed
m lus distnet. If the members who are alleged to be citizens of
North Carolina are before the court, they have either appeared volun-
tarily or they have been found 1n South Carolina. If the plea 15
considered the plea of the absentees, it contradicts itself, they cannot
appear and object to appear. If they have been found in South
Carolina, they are nghtly suable there with co-defendants who are
citizens of that state, by the plantiff, a citizen of New.York. If they
have not been found 1n South Carolina, how can they allege that they
are parties? But if the plea to the jurisdiction be considered as the
plea of the other members objecting that they cannot be sued with-
out jomning persons who are mhabitants of North Carolina, the answer
1s that they are jomed. All the members of the company in their
corporate character are residents at Charleston , and for any cause of
action which concerns the corporation, they cannot-be sued anywhere
else. A defendant who 1s arrested 1n one district for trial n another,
may watve hfs privilege , and if he appear to the suit he cannot object
to the junsdiction. But mn a suit aganst a corporation, the defend-
ants are not liable to be sued anywhere except 1n the district in which
the corporation can be compelled to appear. By becoming members
of the company they have submitfed generally to the junsdiction , by
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appearing to the writ they have submitted to the jurisdiction n-thus
particular case , and the pled to the junisdiction 15 doubly irregular.

2. The second objection 1s conclusively answered by the Bank of
the United States ». The Planters’ Bank, 9 Wheat. 904, It 1s,
however, argued that the decision m that case depended on the
charter of the bank authorizing the said bank to sue in the federal
court. But the Judiciary act authonzes the plamtiiff to sue the citi-
zens of South Carolina mn the federal court. The bank charter did
not authorize the bank to sue a state, nor does the law anthorize the
plantiff to sue a state,, but the state, by becoming a'party.to a com-
pany, whether corporate or not, dées not exempt the company from
suit, and so the cases of the plamtiff, and of the Bank of‘the United
States ». The Planters’ Bank, are 1dentical i principle.

3. The third’ objection resolves itself mto the question whether
Mr. Laffan 1s a defendant 1n thi$ suit; or, 1n other words, a member
of the Lousville, Cincinnati, and Charleston Rail-road Company.
"The negafive 1s so.evident that it 1s difficult to illustrate what 1s so
clear, If he was-a member, he would be entitled to the same privi-
leges with other members, but he 1s m fact mncapable of domng any
act which it requires a member of the company to do. He may vote
1n the clioice of an agent or proxy-to represent the Bank of Charles-
ton m the charter-meetings of the~company: But to call him a
member of the company 1s o overlook>the distinction between the
representative and the constitaent. It 1s not the charter of. the com-
pany, but that of the barik, under which he acts when he votes for
an agent of-the bank. If his night to vote for an agent or, proxy
were contested, if 1s to the charfer of the baink, and o that alone,
that he must refer for his authority.

Agam, if he was' a member of the company he- would be-liable
to the same burdens as the rest of the company, but he 1s entirely
exempt from thewr obligations and bound by none of their by-laws.
They could not expel lum or forfeit his stock. It 1s true that he has.
an interest, though a remote one, mn the company. It 1s an nterest
of the same kind as that which creditors or legatees have in «the
testator’s assets, or a cestur que #rust in the trust-estate, But such an
Interest, though 1mmediate and direct, would not make him a party
to the suit 1n which the subject was contested by the executor or
trustee. Chappedelame v. Decheneau, 4 Cranch, 306. ¢«It may
be lad down as a rule without exception, that when junsdiction
depends on the party, it 1s the party named on the record.” Madrazzo

Vor. IL.—65
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9. The Governor of Georgia, 1 Peters, 110, Mr. Laffan then, 1s not
a defendant, and the third objection fails.

But it 15 said that the Bank of Charleston 1s a defendan i its cor-
porate character, and that aganst a corporation as-such, the federal
court has no jumsdiction. In answer, it 1s sufficient to.say that the
court has junsdiction, because all the persons who are sued are
citizens of South Carolina. The members of the company must be
understood to be persons. It 1s enough that agamst the persons
sued the court has junsdiction. There 1s no such thing as the com-
mumecation of an immumty from justice. It would have been com-
petent for the legislature of South Carolina to exempt the Bank of
Charleston from the ordinary junisdiction. But the puvilege would
not have extended to every jomnt-stock company in which the bank
might become a shareholder. A corporation, as a mere faculty or
legal entity, cannot be a2 member of an mcorporated company, for by
members 1s meant the natural persons of whom the body politic 15
made ap. The property n the sharesis a different matter. The
stock of the company may be appropiiated to objects ammate or
manimate. A slave, an alien, an enemy, or even a dead man, mght
be a shareholder, or the shares might be dedicated to the repairs of
a house, to the 1nprovement of land, or o the use of persons unborn.
But it would be a frivolous objection to a suit agamnst the corporation
that some of its shares belonged to nobody. “When shares 1 one
corporation are held by another corporation, they belong to the
government of the corporation which 1s the shareholder, as trustee
for the corporate uses. In fact, the Bank of Charleston would have
been mcompetent to make the contract on which the action m this
case 1s founded , and 1if this could ‘be regarded as an action agawmnst
the bank, it mght have been resisted as founded on an illegal eon-
tract.

4, The fourth objection is the same. precisely as the third, and
must be ovetruled for the same reasens.

Legare, (then attorney-general,) on the same side.

The argument of Mr. Petigru, for the defendant 1n error, contans
such a clear and able exposition of the question ansing under the
demurrer, that T will submit it to the court, by way of an openmg,
and cast my own 'in the form of a reply to Mr. Mazyck’s, for the
plamtiffs.

But I will, m the first place, barely recall to the recollection of the
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court, that this 1s an action brought by a citizen of New York agamnst
a corporation chartered by the state of South .Carolina, having its
prmerpal, if not only, office 1n Charleston, conducted- by a president
and directors 'who are all citizens and residents of the latter state,
and composed of stockholders, among whom, two only are so much
as surmised to be abserit from the state, (but neither of these resident
i New York;)-and a third is another corporation, 1n all respects ex-
clusively an mstitution—a creature of the law of South Carolina,
1dentified with it even 1n rame—wviz. the-Bank of Charleston,

If this court has not junsdiction to protect the mights of a citizen
of New York, whose whole .fortune—the fruit of his labour—is m-
volved 1n a.controversy with a trading company, thus created, thus
composed, thus situated, under that article of the Constitution of the
United States which gives to-the federal courts cognisance of ¢ con-
troversies between citizens of different states,” everybody will admit
that there 15 somewhere a great chasm m our laws, and a serous
grievance 1n our practice.

But I am bold to assert, that the paradox which I have just stated
does not exist i our jurisprudence. All will-admit that the burden
of proof is upon lim who affirms. the existence of such a state of the
law. In an age when, more than -ever, and 1n a country where, most
of all, from obvious peciliarities of position and of polity, the spurit
of association goes hand in hand with that of commerce, and all
great enterprises, without exception, throughout, the whole extent of
this vast confederacy, are carried on by ncorporated companes, local
in nothing but therr name and ongn, it will be admatted to be,
prwry, a most improbable proposition, that i any courts,.under any
circumstances, 1 any cause In which mere .voluntary partnerships
would have a remedy, all redress 1s demed to a eompany, because it
18 clothed by law 1n the attributes of a partnership expressly adapted,
by a peculiar organization,, to the most important ends. This 1s put-
ting the case m the least adventurous manner ; for, in truth, in the
eye of the law, a corporation, while it 152 partnership for all the good
purposes of such a company, differs from it mn this, that its busmness
can be transacted, and its existence perpetuated, without the' com-
plexity and embarrassments of nghts, responsibilities, and represen-
tations meident to-a change of individual members mn a mere volun-
tary concern. Bell’s Gommy. , Adley v. Whitestaple Company, 17 Ves.
323. Itis a legal unit—a distinct and well defined person—immor-
tal, unchangeable, capable, as such, of taking, holding, conveymg;
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admimstering, and defending property , known to the law by its cor-
porate name only ; speaking-(formally and strictly) its will only by its
seal, appearmng mm the courts only by its attorney, with a warrant
under seal , represented only by its regularly constituted trustees or
managers—the feoffees, so to speak, to its uses; and having a persona
standi w judico m this representative capacity, and by this name,
and none other. Therefore, as I shall contend, it ought to be less
embarrassed i the judicial pursuit of its nghts than an unincorpo-
ratea company ; but say that it 1s liable to the same and no greater dis-
advantages, the question 1s whether, 1 the present state of the law,
it would be any answer to the demand of the defendant m error for
Justice n a federal court—the Circuit Court of South Carolina—against
a partnership with its office in Charleston, and carrying on its busi-
ness there, as the domucile of the company, that one of those nte-
rested 1 i, as a dormant partner, for so a mere stockhqlder 1s, or
even .as an open and proclaimed’ partner, residesin a third state,
neither that of the plamtiff nor of the defendant.

If the act of 1839 was not made to prevent the possibility of such
a demal of justice, what 1s it good for?

That act dispenses with the appearance, 1 a suit, of a party con-
fessedly necessary, at common law, to a complete representation of
.2l the interests 1 controversy. It ordams, that when there shall
be several defendants, any one or more of whom shall not be found
within a district, or be mhabitants of it, or shall not voluntarily ap-
pear, the court may proceed to adjudication between the parties pro-
perly before it, and the non-jomnder shall not be pleadable in abate-
ment.

Admit, therefore, that Baring and Rutherford, "members of this
partnership or company, are mhabitants of North Carolina, who do
not choose to appear, and have not been found m Charleston, and
admit further, (what 1s not the fact,) that they are necessary parties as
defendants—I say, put aside the corporation, which merges entirely
their legal nterests, and makes their appearance 1n person a legal 1m-
possibility, and violating every principle of pleading and practice
known m an English court—admit them to be full, open, and avowed
copartners, and competent co-suitors, of the defendants below—yet
their appearance to this suit 1s dispensed with. If they appear, the
jurisdiction 1s unquestionable, by the express words of the act, and
the judgment binds them as parties, if they do not appear, they are
not parties to the judgment, as they are not parties 1n interest, and
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it will be time enough to plead their absence (if such-a plea be pos-
sible m our law) when any suit shall be prosecuted aganst them per-
sonally on the strength of the judgment i this case. But how can
their appearance or non-appearance affect the question of jurisdiction,
which depends, even in the case of necessary parties, on the fact of
citizensmp? Who ever heard before that the voluntary appearance
of a citizen of a state g1ves jurnisdiction to the federal courts, 1 a case
mn which that junsdiction depends, not on the character of the cause,
or the state of “the pleadings, or the service of process—still less the
will of an individual—but sumply on the fact of citizenship orno citi-
zenship, or, as it 1s commonly expressed, on the character of the
parties—that1s; on a distinct and ascertamed civil stafus 1n the parties.

But this 1s putting the case much too favourably-for the plamtiffs
error. It 1s admitting Baring and Rutherford to be necessary parties;
that 1s, parties having a legal capacity to represent the imterests m
controversy, and.andispensable to an adjudication on the subject of
those mterests. This, however, 15 not the fact. These gentlemen,
even considered as partners; were dormant partners, not known mn
the transaction—never heard of by the plamtiff below—no parties
(except by legal distant consequence) to the covenant he sues upon,
and, therefore, laying the charter and the metaphysical bemg of the
corporation out of the case- for the present, .and considening them'as
members of a mere voluntary partnership, it 1s not true that they
could have come mn and pleaded at all to the declaration, still less
that the president and directors, who did contraét and covenant with
the plamtiff ‘below,.would be allowed to plead that these unknown,
unheard of, foreign persons, ought to be made parties to the suit, for
the purpose of defeating it. The law 1s settled that dormant parners,
as defendants, are not only not necessary parties, but are not allowed
to become parties to the record where they ‘were not so to the con-
tract, and thus to defeat by surpnse (which might be a fraud) a plam-
tiff who had never "heard of them. De Montford »..Saunders,
1 Bara. and Adol. 398.

It does not lie 1n their mouths, as the legal phrase 1s,.after treating
asA.,B.,and C., to say, they represented the whole alphabet. To say
that this 1s'true 1 all contracts whatever, except where they are to be
passed on by a federal court, would be simply absurd. It might just
as well be pleaded to a separate action on a jomnt and several bond
agamnst a citizen of South Carolina. that the co-obligor resided m
North Carolina.

2X
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Analogous to this equitable rule 15 that which makes a distinction
between tlie form of an-objection for non-joinder of parties m an ac-
tion. 1If the plamtiff comes mto court without makimng all who have
a jomnt interest 1n the subjéct of the confroversy a legal mterest, that
1s. parties to the suit, it 1s a defect of which (if it appear upon the
pleadings) advantage may be taken by demurrer, or 1n arrest of judg-
ment. But i a non-jomder of defendants, there 1s only one wayand
one time of taking the exception—it must be done by plea 1n abate-
ment. It 1s no bar, it 1s no ground for nonsuit on varance, and if
the cause 15 allowed to go on at all, if 1s too late to object that some
parties to the contract have not been held to their responsibility.
‘Whelpdale’s case, 5 Co. 119 a, 1 Saund. 154, n. 1, 291 b, n.
4, &e.

Those well-established. general principles should seem to make it
very clear, that by the law as it stands, especially since the passing
of the act of 1839, Messrs. Banng and Rutherford were either no
parties to this suit at all, as having nothing to do with the transaction
of the ordinary busimess of the company, or might be dispensed with
under that act as absent defendants.

It 15 beyond all controversy, that were this a mere voluntary part-
nership and they avowed members, thewr appearance might be dis-
pensed with, and their exstence, as citizens of North Carolina, would
not affect the junsdiction. This 1s the act of 1839.

It 1s, if possible, still clearer, that were they only dormant partners
of a firm, the aid of the act'of 1839 would not be at all wanted to dis-
pense with their appearance. They would not be allowed at com-
mon law fo come 1n and plead even 1in abatement, much less mn bar,
that they were parties; neither would the visible and legally respon-
sible members of such a partnership be permitted to put 1 ap~ sueh

lea.
F It'is certain that, if they appeared voluntarily, the court would have
jJunsdiction, for so says the act of 1839, m the words just cited. ¢cif
the absent do not voluntarily appear.” So said this court 1 Gracie
. Palmer, 8 Wheat. 699, and this notwithstanding the words of the
11th sect. of the Judiciary act, 1n that very proviso of which the act
of 1839 was uitended to mitigate or prevent the evil effects. That
act, after confernng the junsdiction m general terms, goes on to make
an exception, which proves the extent of the rule it modifies and.
restricts. It authonzes suits to be brought «hetween a citizen of the
state where the st 1s brought and a citizen of another state,” with
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this moportant qualification, ¢ that no inhabitant of the United States
ghall be suable m any other district.than that whereof he 1s an m-
habitant,. or 1 which he shall be found at the time of serving the
writ.” Nothing can be more express than this provise, but the court
said these words were to be understood there, ¢«if he saw fit to
object to it.”

It 15 the settled law of this court, that a defendant may renounce
the privilege extended to him 1n this proviso, and if he be suable at
all'in the Circuit Court, that 1s, if he be a citizen-of a state different
from that of the plamntiff, he may be sued by consent m any court;
for it 1s only 1n matters of personal privilege that consent gives juns-
diction. This I say 1s settled law, and so clear and unquestionable
that the learned counsel for the piantiff in error admits that before the
act of 1839, if a creditor having two debtors, citizens of different
states, could find them both 1n his own, (New York,).-he might have
sued them there irr the Circuit Court of the United States, because
Iis suit would then have been a suit between a citizen of the state 1n
which it was brought and citizens of other states. (p.7.) Butsup-
pose he did not find them there, and they choseto appear, or, which
1s the same thing, to be regarded in law as found m the state of one
of them, how, could the privileged. partner at,onee waive and assert
his personal exemption >—appear and not appear? Or, what 1s still
more 1mportant, if consent can give junsdiction 1n such-a case in one
place, why should it not have the same virtue 1 another?

The truth 1s, the moment it 1s-admitted. that a party may, -appear
voluntarily, or be held many other way to answer 1n any state, which
15 neither his own nor that of hisadversary, the whole matter 1s seitled
to be one of mere procedure and service of process, junsdiction 1s no
wise mvolved 1n it, for that 1s matter of. fundamental law, and not at
the discretion of parties.

And so.1sthe act of 1839. Tt applies to the very case of a jomt
oontract between parties residents of different states, (both different
ot course from that of the plamntiff, for only 1n such a case was it com-
petent for Congress to give jursdiction,) and it- provides expressly,
that if the absent party will not waive Ins privilege by appeanng, as
this court in Palmer’s case, 8 Wheat. 699, ruled that he might, the
Circuit Court should go on without him.

The case appears to me so very sunple, upon the principles and
authorities already cited, that I should leave it here, but that the coun-
sel for the plantiff m error founds humself upon a recent decsion of
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this court, which he seems to think has made a law for corporations
aggregate, altogether different from any law applicable to natural per-
sons, either as mdividuals or as partnerships, and altogether different,
Imust say, from.any law known to any system of jurisprudence with
which I am actjuamnted..

He lays down these propositions:

1. «That a citizen of one state. cannot sue a corporation 1n the
Gircuit Court of the United States in another stite, unless all the
members of the corporation are citizens of the state m which the suit
15 brought.”

I have demonstrated that if fhis company.be considered: as a mere
partnership, or voluntary association, the residence 1n another state,
as well as the non-appearance of Messrs. Barmg and Rutherford,
would be wholly immaterial under the act of-1839.

Jf the company be considered as a corporation, the same conse-
quernce; follows, with the single -anomalous exception which I shall
presently notice, & fortior.

The first great difference between a corporation and a private part-
nership or voluntary associdtion 1s,that 1n the former the company acts
only by its constitutional.organs, whether a committee of directors or
appointed officers, while, m the latter, the obligations of a sngle
member, or number of members, by the subseription: of the firm, will
bind the society. 2 Bell’s Com. 556, 5th ed.

A corporation, or to speak 1n the more accurate and scientific lan-
guage of -the continental junsts, a ¢«jundical person,”” 15, as I have
said, a creature of the law, known to it under a given name, whose
essence 15 1n that name; and the social 1dentity it implies—whose ca-
pacitie are defined 1 its charter—whose will-1s expressed under its
seal—whose tnity 1s affected by no change 1 the parts that compose
it—and whose existence survives the deaths of its members.

It 13, properly considered, a personification of certamn legal nghts
under a description 1mposed upon it by the power that created-it. Its
narae is a thing—it1s every thing - this creature, of law is'a standing
fiction and style—stat nomims umbre.

"The first. consequence of this definition 1s, that the whole is essen-
tially and unchangeably different from all the parts; which are a3
completely merged and lost ur it-as the ingredients are1n a chenical
compound.

‘This personification of the rights of property has, as a necessary mstru-
ment, 2 persona standi w judicwo of its own, and it appears, defends,
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and pleadsn the court, as it transacts all its other business, ez neces-
sifale Ter, by means of living agents, generally orgamzed 1n a par-
ticular form, proceedmg m prescribed modes, and testifying the will
of the ideal unity by authentic acts.

A corporation aggregate 1s the most common—in this country per-
haps, strctly speaking, the only form of this jundical person, but,
the common condition of all of them, whether sole or aggregate,
lay or ecclesiastical, civil or. eleemosynary, ordinate or wnordinata,
15 & capacity to enjoy the nights of property, without the capacity of
contracting n regard to” them, except through guardians, trustees,
or curators.

They stand 1 this'respect precisely n the same category with mi-
nors, lunatics, and idiots.. For mnstance, the-church is considered n
law as a minor; the text 1s express: fungifor vice mnorss. *  *
Infra atatem et w custodia dormums regus est. 2 Inst. 3.

Therefore, as we have seen, for all the purposes of valid agree-
ment or judicial remedy and representation, this 1deal cesfuz que trust
or ward, wills, speaks, acts, pleads; only in the name of'its constitu-
tional curator or trustee.

It 1s all-important to any thig like correct thinking on' the sibject
of corporations, th.at this distinction between the members as con-
stituents of an organized body, and asunorgamzed mdlviduals, ghould
never be lost swht of. The principle is mnflexible that in.a corpora-
tion all the parts are not the whole. This is not only trie of the
conduct or administration of a corporation,, it 13 true also of its rights
of property. They are referred, not.to all. the members, but entire
and undivided to the judicial person, as 2 unity tn law.

Hence, for the purpose of a suit, the.corporation must appear by
its constifutional organs or curators; the appearance of each and
every member 1s no appearance at all. Bro. Corporatien, 28, Co.
Lit. 66 b.

A corporation, when it 15 a tinwersitas ordinata, may be so orga-
nized that one or a few of its officers, or a small minority of its mem-
bers, may exercise all its legal rights and powers, Unton Turnpike v.
Jenkins, 1 Caimes’s Rep. 381, but even were the whole body of the
society required to pass upon every corporate act,’in the spurit of a
perfect democracy, yet a majority would be a quorum, and a majority
of that quorum would have, m the absenceof dny restramts in the
charter, the supreme disposal of its concerns. The fundamental
maxim here 1s, ub est major pars, i est tofd, (unwersitas.)

Vor. II.—66 2x2
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On prineiple, therefore, and 1n the absence of all. positive authority
to the. contrary, it must be considered as wholly immatenal, with a
view to the validity of any legal act, what'one or a few members of a*
numerous mncorporated society have thought, or wished, or done, 1n
regard to it. ¢ A corporation,” as the greatest junst of our day ex-~
presses it, ¢ consists of the whole, formed -of its members. The will
of a corporation 1s not merely the concurring will of all its, members,
but that even of a bare majority of them. Therefore, the will of a
bare majority of all its exastirig members 1s to be regarded as having
the disposal, and bemg invested with all the mghts of the corpora-
tion. This mle 1s founded on the law of nature, inasmuch as, if
unan:mity were demanded, it would be quite impossible for any cor-
poration to willand to act. It 1s also confirmed by the Roman law.”
(Savigny’s System of the Roman Law, as it now 1s, vol. 2, p. 329,
sect. 97, cites L. 160, sect. 1, reg. jur., Dig. 50,17. Refertur ad um-
versos quod publicé fit per megyorem partem.).

And so it 1s by the common Iaw, of which I have just cited the re-
ceived maxim on this head. Indeed, as Savigny remarks, it must
be so 1n the nature of things, and the consequence 1s uresistible, that,
to set up the will of a few members of a society, artificially organtzed
mvo a body corporate, agamst that of the majority or the governing
part of it, 1s to violate -fundamental principles, and to confound all
1deas of such an association.

Take the-case before the court: domucile, supposing it to depend
on the will of the members of a corporation, 1s, perhaps, a subject of
more vital importance than any other that can be submitted to therr
decision.  Great 1nterests of-all sorts, as we see m this case, depend
upon it. And isit to be tolerated for a moment, asa doctrine of law,
that such a question shall be determmed by the caprice of every
member of the body? According to such a doctrne, no corporation
can possibly havea ¢«local habitation” with its «name,” or if it have
one, be sure of keepmg it for any time; although the rule of the com-
mon law 1s the very reverse of this, and requires every corporation to
be named of some particular place, evidently with a view to this sub-
ject of jumsdiction. 10-Co. 123.

Nothing can be more wresistible than the conclusion to be drawn
from these premises, that a plea tq a suif brought agamsta corpor-
ation created, established, and transacting all its business i South
Carolina, with- its president, directors, and all its-constifitional organs
there, that one or two mdividual stockholders reside 1n a neighbouring
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state, and so that the body is exempt from suit mn the forum domacili,

1s frivolous and impertinent. (See the analogy of commercial part-

nership, with its house 1n enemy’s country, and one or two members

residing 1n neutral territory, the Antonta Joanna, 1 Wheat. 159.) It
1s a legal absurdity, if there ever was one. A plea that an abbot or
prior was an alien né was never good, for the reason that he was:
cuvilifer mortuus, as a monk professed 1n his natural capacity, and m
his corporate character he was 2 subject of the crown of wnich his
land was held.

But then, 1t seems, however cogent, and mdeed conclusive, alt this
reasoning may be, it 1s too late to urge it. The.law has been long
seftled m this court, that the federal courts will Jook beyond the char-
ter to see whether the individual members are citizens who have a
nght, under the Constitution of the United States, to-sue 1n those
courts; and while I admit and deplore what I consider a deviation
from clear principles, I do not desire any judicial innovation on arule
so well established, however wrong mitself. But what I confidently
expect of the court 1s, that it will push this perverse doctrine not a
step beyond the adjudged cases-—quod contrarationem jyures receptum
est, non est producendum ad consequentias , but, on the contrary, look-
g at the immense nconvemences likely to result from it, will rather
narrow.it down once more to what it 'onigmally was , more-especially
as the great consideration which moved the judges who decided the
first and leading case on the subject.was, that unless they were per-
mitted to Jook beyond the charter there would be a total failure of
justice,in the federal courts, as to all the nights and responsibilities
of corporations; for it 1s quite manifest that if the three propositions
advanced by the counse] for the plamtiffsin error, as legitimate corol-
lanes from the decided cases, be recogmised as the law of thus court,
there will soon be an end of all federal jumsdiction 1 this mest 1m-
portant class of cases.

I bave said that the court, in weighing the considerations of ex-
pediency comnnected with this subject, will be acting m ‘the very
spirit of its decistion m the leading case.urregard toit. This was
the Bank of the United States ». Deveaux, 5 Cranch, 61. (So, Lexing-
ton Manufacturing -Company v. Dorr, 2 Lit. 256, where justice re-
quires it,‘the court will Jook into the evidence of the mdividual mem-
bers, &ec.) The great argument of the counsel of the bank there was,
that a corporation not bemng a eitizen of a state, under the words of
the Constitution, if the court did not look beyond the charter to the
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individuals that composed the company, there would be a demiat of
justice 1 a great number of the most 1mportant cases.

This argument was what principally led the court to the conclu-
sion which they adopted. I confess I do not see the alleged neces-
sity of departing at all from the pninciple which considers a corpora-
tion a legal unit and an 1ideal person. And, accordingly, the court
afterwards, i the case of the Bank of the United States v. The Plant-
ers’ Bank of Georgia, 9 Wheat. 962, ruled that the junsdiction of
the Circuit Court over a corporation i Georgia was not ousted by
the fact that one of its stockholders was the state itself. In other
words, they ruled, Chief Justice Marshall expressly declares, that the
state qua stockholder 1n a private company laid down its sovereignty,
and became a citizen, and might be sued as such. But if a state,
which 1s a corporation, and the greatest of all, can be sued as bemg,
under certan circumstances, 2 citizen m legal contemplation, why
should not any other corporation be considered, for the furtherance
of a plam constitutional remedy, as a citizen for judicial purposes.

But conceding that the court was nght 1z this very narrow con-
struction of a great remedial provision m the Constitution, and that
it was necessary to look beyond the charter of an mcorporated com-
pany to give it junsdiction, the next, and not.less important, question
was, how far was it necessary or proper to look? Certamnly no far-
ther than to those who had the control of all the legal interests and
nights of the company—to its government, ifs trustees, representatives,
and admimstrators. ‘This would .have been agreeable to all the
analogies of the law which seldom inquires 1nto secondary responsi-
bilities and mere equities. At any rate, the most scrupulous adhe-
rence to the letter of the Constitution could not require more than an
averment that the majority of an mcorporated company were citizens
of-a different state, for that majority wills and acts for the whole—is,
mdeed, 1n legal contemplation, the whole, to all judicial intents and
purposes whatsoever.

Now thus leading case of the Bank ». Deyeaux settles nothing on
this pomnt.  There 1s no ntimation 1 it of any such legal solecism
as that all the members of a corporation, without exception, should
be of the same state, whether as defendants or plamtiffs. The court
stramned a pomt, according to their own view of the subject, to pre-
vent a denial of justice m that case, but that they did not senously
contemplate pushing the matter-further than was necessary for that
purpose, 15, I think, plam, from théir recoiling from ‘the application
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of the principle 1 the Bank of the United States v. The Planters’
Bank of Georgita. The attention of the court 1s particularly called
to this latter decision under this head, as it will be under a subse-
quent one,

All that they aimed at was to do what the ecclesiastical courts are
said to do 1n England. These tribunals have no power to summon
a corporation aggregate to answer before them. 1 Kyd, 277, Skn.
27, 28. They therefore cite the members (that 1s, the curators,
directors, or constitutional organs, who are authorized and bound to
appear for the body they represent,) of such companies by themwr
proper names, with the addition of the names of their corporate capa-
city, but they proceed agamst them mn the latter. character, for those
courts have no other means of citing them. This 1s mstead of
the distringas at common law, which 1s the only means of compelling
an appearance 1n the civil courts; so that if a corporation have no
lands or goods, there 1s no way to make it appear. In the court
Christian, however, though the official or representative-members are
cited by their proper names, it 1s only in thewr political capacity.
Slkan. 27, 28, 1 Kyd, 227.

But although the case of the Bank v. Deveaux did not go beyond
this practice of the ecclestastical courts, and with a view to jurisdic-
tion, to bring the parties mto court, said only that it would look to
the charaeter of the members, without saying what members, and so,
1 legal contemplation, confined their views to the members repre-
senting the corporation, and capable of appearnng for it; yet I admit
that other cases, especially. the recent case of the Bank of Vicksburg
v. Slocomb, 14 Peters, did go-a step further.

That case decides that where a corporation sues, if any of its mem-
mers reside 1n the state of the defendant, or vice versa, the court has
no junsdiction.

T.admit that this case, if it 1s fo be supported as law settles the
doctrine, so far as to treat corporations precisely as if they were pri-
vate socleties or partnerships, but it goes.not one step further, even
this, as I have attempted to show, 1s clearly against all principle.
But be it so. Ihave no mterest m disputing it for the purposes of
this case. This I have already established.

Suppose, as I argued above, this rail-road company to be a private
partnership, and the controversy 1s at an end, for beyond all doubt

the-act of 1839 would cure any defect i the process or pleadings 1n
the case.
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All that the court, n Slocomb’s case, ruled, was that the act of
1839 was not to be construed as enabling the parties, by therr own
contrivance, to give junisdiction. to the court, by severing a jomnt suit,
and omitting some of the necessary parties to it, over whom the fede-
ral courts would have had no junsdiction under the Constitution.

Nothing could be clearer under the decision m Curtis ». Straw-
bridge, 3 Cranch, 267, than thatif some of the members of a company or
partnership, plantiffs, were citizens of the same state with the defend-
ant, this case could not be within the act of 1839, because it was
not within the provision of the Constitution itself. The act of 1839
was nof to be made unconstitutional by construction. Undoubtedly
not; but cessanfe ratione, cessof lex, and there 1s not a word or a
hmt, that mn a case clearly within the Constitution, where, namely,
the plamtiff is of a different state from all the defendants, and where,
consequently, if he could sever his action, he mght. beyond all
doubt, sue them all 1n the federal courts, even at common law—he
cannot, under the act of 1839, make that very severance and enjoy
his constitutional privilege. I say there 1s not one word to that effect,
and ’twere most strange if there were;; for I ask agam, if the act of
1839 be not made for that very case, for what case was it made? or
what s it good for?

The result of the whole now 1s, exactly to fulfil the provision of
the Constitution 1n this particular, and to enable every citizen of the
United States, who has a claim or complamt agaimnst citizens of other
states, to assert his privilege under that instrument, whether the
ground of action be jomt or several. It s a statutable severance of
the joint—it 1s a statutable ratification of the judgment of this court,
i Gracie v. Palmer, as to a voluntary appearance 1n a several suit.

This, and no more than this, 1s what we claim, and what the Cir-
cuit Court has adjudged we have a nght to claim under the law. It
1s unquestionably our night under the Constitution, and” we ask only
for that nght, and unless the statutes passed to carry it mto effect, and
therefore to be read m pare materie with it, be mutilated by a subtle
and unauthonized construction, the remedy 1s precisely co-extensive
with the right, neither more nor less.

Since the act of 1639, which was intended to complete and per-
fect the system established by that of 1789, this case does not rest on
the latter act alone. It might, therefore, be safely conceded, that on
a strict and, subtle construction, it does not fall within that statute.

But 1n-truth, there 13 no ground for the objection founded on a




JANUARY TERM, 1844. 527

Louisville Railroad Company » Letson.

mere literal interpretation of that statute. The argument proves too
much, and so provesnothing. It would exclude all jomnt suits what-
ever from the junsdiction of the federal courts. The words expressly
are- <« between a citizen (not citizens) of the state 1 whach the suit
1s brought and 2 citizen (not citizens) of another state,” (not other
states.) Now, on what principle, can it be pretended that a jomt
action may be brought agawst citizens of another state under the
word ¢ citizen,” and yet not agamnst citizens of other states? What
15 there m the word ¢ citizen,” in the statute, that admits of an cbvi-
ous and most reasonable generalization 1n the plural form, that 1s not
1m the word « state P’(a)

Only one apswer need be given to such mterpretation, but it 1s
fatal. It1s summed up 1 a maxim as old as the common law qu:
keret wn litera heret wn cortice.

But the court, 1n Gracie and Palmer, seemed to feel no difficulty.
at all upon the subject, as m truth none ever existed.

2. As to the objection that the state of South Carolina 15 2 stock-
holaer, much of the reasoming upon the first pomt 1s.applicable to
this. But there 1s no possible escape from the doctrine of the court
1 the case of the Bank of the United States ». The Planters’ Bank
of Georgia, 9 Wheat. Either the state qua stockholder 1n a private
company, as Chief Justice Marshall 1n that case, and the jus genfium
everywhere affirm, 15 to be regarded as a citizen, and so suable m
the Circuit Court, or it 1s still a sovereign, and not suable atall. In
the former "hypothesis, there 1s no difficulty under the Constitution,
1 the latter, the common law obviates all objections fo proceeding
without such a party.

'The rile of pleading, as to parties (defendants) not legally respon-
sible, 1s to omit them entirely in an action. This 15 the case even
where they are expressly and on the face of the contract parties to it;
a mulfo jforlior: where they are only so consequentially and by. con-
struction.  Actus legss nenums fucit myuriam. The state of South
Carolina 1s no party. eo nomane to this covenant, but if her interest
as a stockholder makes her so by construction of law, then, bemg by
the supposition not suable as a sovereignty anywhere, she must be

(e) Herr 1n, the singular number (even 1n a deed) held by Mr. Hargrave to be
good as a word of inheritance, being nomen collectivum.  Harg. Co. Lit. 8 b, note
45. But1in a will it 1s 1ndisputably so, and stdtutes are construed like wills.
3 Ref). 27. Batler and Baker’s case; and many other analogies might easily be
cited.
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considered as n legal contemplation not exusting at all. 4 Taunt.
468, -1 Wils. 89.. X a marned woman in New York were one of a
partnership or voluntary association carrymng on its busmess m
Charleston, as this rail-road company does, it would be no sort of
objection to the junsdiction, as between Letson and the others, It
would be a ground of nonsuit to jom her n a suit with persons
legally responsible. So of an infant. Their names must be omitted
altogether ; .and if the non-joinder were pleaded, the reply of infancy
or coverture would be conclusive. (When a man 1s bound tb an
abbot, and J. N. not styling him monk 1 the bond, nevertheless the
abbot alone shall have the action, and shall surmise that the other
obligee was lis commogn (and so incapable m law) at the tume.
Bro. Abr. Dette, 191.) It would be an unheard of wrregiilarity, nay,
a gross mfingement of law, to violate this fandamental rule of plead-
mg and practice, merely to oust the junisdiction 1 such a case.

It 1s obvious that the very same principle applies m the case of a
sovereignty, that s, a political person not legally responsible, member
of a voluntary joint-stock company, or party to a jomt contract, if as
a member it 1s not considered as a mere private person.

Either way the junisdiction 1s clear on principle, besides bemng con-
clusively settled by the case.mn 9 Wheat.

3. The third. objection 1s a reductio ad ebsurdum of the principle
of the Bank of Vicksburg ». Slocomb, 14 Peters.

‘Where shall we stop? Not only do we look beyond the parties
to the aetion, the constitutional organs of the first corporation, to see
whéther none of its members are citizens of the same state with the
plamtiffs, we are now asked to carry this process of perversion ad
wnfintfum. If we find out one of*the members to be a corporation,
‘we are to look still further, and if it be shown that of this corpora-
tion one share has been transferred, it may be 1m trust, or by way of
-pledge to another, then the court 1s not to meddle with an action
against the first. corporation. But suppose we find that a member
of the second corporation 1s a third, and of that a fourth i an nfi-
nite seres, Is this sertously put forth as the doctrine of this court, or
15 it meant as a jest upon it?

The great moving cause, as I have shown, that mnfluenced the
eourt m Deveaux’s case, was to aithonze its jurisdiction mn a cate-
gory of all’ others the most. important, and ‘to prevent a failure of
Justice, just as the case 1n Skinner shows that the courts Chnstian
summoned the natural person, whom they wished to hold responsible
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asan artificial one, ex necessifate.. But now, it seems, this s to be
done for the very opposite purpose, and the plawnest rules of law to
be broken' through, m-order to do njustice and to withhold « consti-
tutional nght.

To sum up the argument, mn a few words, a corporation, as such,
has no persona standi i judicwo wm the federal courts, where theicase
1s between citizens of. one state and citizens of another; but for
advancing the remedy and domng justice, and for no other purpose,
the court will look beyond the charter to the individual members.
In other respects, and to other purposes, the existence of the corpo-
ration1s not noticed quoad hog m those courts.

On ‘the whole, the case appears to me a very clear one. The
mischiefs prevented by the judgment below are of the most sertous
character; and not only does no legal or constitutional difficulty stand
1n the way, but every consideration of nght and justice, and the very
principle of the leading case of the Bank v. Deveaux, imperatively
require that the-court should maintam the junsdiction.

Mazyck; 1n reply, for the plawntiffs n error.

In addition to the argument formerly submitted, (to which the
attention of the-court 1s again solicited,) and by way of reply to the
views pul forward by the two learned counsel for the defendant m
error, 1t 18 proposed now to offer some further remarks mn support-of
the objections to the junsdiction of the Circuit Court. Before notic-
ing m detail the particular points made by.the learned counsel on the
other side, it may be well, as the clearest and most convenient method
of proceeding, to premise one or two general observations, which.
will perhaps be found: to cover them all.

In actions by or agawmst corpofations i the Circuit Courts of. the
United States, m which the junsdiction depends on the: character of
the parties, in other words, where there 1s no other ground of juris-
diction than that the suit 1s one ¢ to which an alien 1s a party,” or
that it 1s <«¢ between a citizen of the state 1 which thé suit 1s brought,
and a’ citizen of another state,”” the court looks beyond the corpora-
tion to. the individuals.of which it 1s composed, for the. purpose of
ascertaining whether they have. the requisite character, and for no
other purpose. That being ascertamned, the véil of the corporation
1s agan thrown over the individuals, and 1n all other respects—in all
matters of pracedure—m all things concerning nghts, obligations
and remedies, the Circuit Court, like the ordinary tribunals of gene-

Vor. II.—67 2Y
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ral junsdiction, loses sight of the mdividuals, agd sees nothing but
the legal entity, the corporation. The questions of jurisdiction, and
of procedure, are totally distinct from, and independent of each other,
and there can be no just reasoning from one to the other.

Agam—ithe junsdiction of the Circuit Courts of the United States
1s limited by thetr fundamental law, to certain specified descriptions
of cases only, and even the consent of parties cannat give them juns-
diction of cases not falling within one or other of the specified descrip-
tions.

A court of general and unlimited jurisdiction, may be unable to
take cogmsance of a cause, from the want of power to bring the
parties before it. For example, a court of unlimited junsdiction 1n
South Carolina may be unzble to take cogmsance of a claim agamnst
a resident of New York, not found m South Carolina, and having no
property there, from the want of means to bring the defendant before
the court. So a court of limited jumsdiction, having junsdiction
only of a certamn class of cases, may be unable to take cogmisance of
a case belongmg to the prescribed class, from the want.of power to
bring the parties before it. This 1s sometimes called want of jurs-
diction, but it 1s a very different thing from the mability of a court
having junsdiction only of a certamn class of cases, to take cognisance
of a case not within the prescribed class. The one1s a want of
junsdiction of the party only, which may be removed by the consént
or appearance of the party, the other is a want of junsdiction of the
cause, which cannot be removed by consent of parties. The case
of Gracie v. Palmer, 8 Wheat. 690, so often referred to by the coun-
sel for the defendants 1 error, furnishes an illustration of this distine-
tion.

That was an action brought mn the Circuit Court of the United
States mn Pennsylvama, by aliens agamst citizens of New York.
Being a suit to which ¢« an alien was a party,” it was by the express
terms of the 11th section of ‘the Judiciary act of 1789, within the
junsdiction of the cowrt. But though the cause was within the
jurisdiction, of the ‘court, the defendants were not subject to its juns-
diction, because they were not ihabitants of the district of Pennsyl-
vama, nor were they found 1 that district to be served with process,
and one of the provisoes of the 11th section-of the act of 1789 1s, that
«no crvil suit shall be brought before a Circuit or Distnct Court,
agamst an 1nhabitant of the United States, by any ongmal process,
1n any other district than that whereof he 1s an habitant, or in which
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he shall be found at the time of serving the writ.”” The defendants,
however, voluntarily appeared, and afterwards objected to the juns-
diction of the court, because 1t did not appear on the record that they
were 1nhabitants of, or found 1n Pennsylvama at the time of serving
the writ But Chuef Justice Marshall, delivermg the judgment of
this court, saxd, ¢ the uniform construction of the clause referfed to,
had been that it was not necessary to aver on the record that the
defendant was an mhabitant of the distnict orfound therem. It was
sufficient if the court appeared to have junsdiction by the citizenship
or alienage of the parties. The exemption from arrest in a district
of which the defendant was not an mhabitant, or was nof found at
the time of serving the process, was the pnvilege of the defendant,
which he might waive by a voluntary appearance. If process was
returned by the marshal, as served upon him within the district, 1t
was sufficient, and where the defendant voluntarily appeared m the
court below, without taking the exception, it was an admission of
the service, and a waiver of any further inquiry 1to the matter.”

That the cause shopld be within the junismction of the court, that
15 to say, that it should belong to one of those classes of cases of
which alone the court 1s authonzed to take cogmsance, 1s indis-
pensable that the parties should be before the court 1s matter of
procedure and of the service of process. If the defendant is not an
mhabitant of, or found within the district, he cannot be brought before
the court by any compulsory process, but if he voluntarily appears,
he 1s before the court, and then the court having junsdiction of the
cause, and having the parties before 1t, 1t would be strange if it
declined to take cogmsance of the matter, for no other reason, than
that if the defendant had not voluntarily appeared, he could not have
been compelled-to appear.

If the principles above stated be kept steadily mn view, it 1s believed,
that all the points raised by the learned counsel 1n answer to the argu-
ment against the junsdiction of the court m this case, will vanish,
one after another, as they are approached.

In the first place it 1s said, that, according to all the authorities, it
is sufficient that all the members of the corporation sued, are citizens
of some other state-than that of which the plamtiff 1s a citizen. But
there 1s no authority which says, that where the jurisdiction depends:
on the citizenship of the parties, a citizen of one state may bring an
action m the Circuit Court m another state, aganst a-citizen of that
state, and a citizen of a third state. Ifit had ever been so decided,
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the decision would be utterly inconsistent. with the highest authority,
the Judiciary act itself, which expressly limits the junsdiction to cases
between citizens of the state in which the suit 1s brought, and citizens
of another state, and thd court would rather conform to the plam lan-
guage and meaning of the act; than to a judicial decision or-dictum
clearly conflicting with it.

But it 13 now, for ‘the first time suggested, that 1n an action by or
agamst a corporation, the citizenship of the governing members only
need be inquwred into, or, m other words, that an action by or
aganst a corporation, is an action by or dgawnst the official members
alone.

In Curtis ». Strawbridge, 3 Cranch, 267, it was said that each
distinet mterest must be represented: by persons, all of “whom must
be capable of suing, or liable to be sued 1n the federal courts.

The word ¢ represented,” used by the court 1 that case, 13 seized
upon by the counsel, and it 1s said, the govermng members of a cor-
poration represent the interests of the corporation , ‘therefore, they are
the real parties; and it 1s sufficient, if they have the requisite citizen-
ship, to give the court junsdiction. But mn order to understand the
true meaning of the ‘court, we must advert to the fact that the -suit
was on the equity side of the court, where there maybe several
defendants baving- distinet interests from each other, and where it
may happen that a complete décree may be made between some of
the parties without affecting the interests of others,

Each party having an interest, 15 said fo represent that nterest.
If several persons have'the same interest, they jomntly represent that
interest, and if they all have the requsite citizenshp, and a complete
decree can be made as aganst them, without affecting other defend-
ants having a different imterest, notwithstanding such other defend-
ants, or some of them, have not the requisite citizenship, the court
will proceed to adjudicate between the complamant and the de-
fendants,- who have the requsite citizenship. Carneal ». Banks,
10 Wheat. 181.

In an-action by or agamnst a corporation, the corporate name repre-
sents the nights and interests of the corporation, that 1s to say, the
corporate rights. and mterests of the members of the corporation,
the subject-matter of the suit—not the governing members only, but
all the members, for though the govermng members ordinarily
manage the business of the corporation, the corporate nghts and
mterests belong to all the members, not according to their official
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rank, but in proportion to their respective shares of interest i the
corporation.

It 13 said that the governng members have the rght to sue, and
may be compelled to plead, and are therefore the real plamtiffs or
defendants. But that a private member can neither sue nor- prevent
a suit, nor can his admissions be given m evidence aganst the com-
pany.

Ig 18 true that a smgle private member-cannot sue, nor prevent a
suit, nor could one only of the governingr members, but.the private
members, acting together in their corporate capacity, might control
the action of the offictal members, and cause a suit to be.brought or
defended. It would seem from the prmeiple-of the case of the King
v. The Inhabitants of Hardwicke, 11 East, 379, that the admussrons
of a private meniber might be given in-evidence against the company ;
for, having an mnterest in‘the suit, hé could not be made a witness.
But if the admissions of a private member could ‘not be given m
evidence, so'neither-could the admissrons of -a single director: For
the acts or declarations of a single director, or of any.one-'not authof<
1zed to act alone for the company, are not the acts or declarations of
the company, and- the 1mnterest of a single director, or even. of the
president, may-be less than that of a private steckholder.

Again—it 1s said that a private member cannot be summoned ‘or
distramned to answer to a demand agamst ‘a corporation. The rule
15 that for a public concern the sheriff cannot distramn any individual
member. 2 Bac. Ab. E. 2, note;- Thursfield v. Jones, Skinner, 27.
It'is true that a summons 1s served upon the chief officer-of the com-
pany, but it 1s. a-summons of the company, not of the chief officer,
who is only the.organ through -whom it 1s commumecated to the com-
pany. If upon this summons the corporation does not appear, there
18 no-further process either against the person or property of the head
of the corporation, any more than agawst the person or- property of
any private member; but the process to compel the corporation to
appear 15 2 distringas against the corporate property.

But: the manner of requring the. appearance of a corporation 1s
mere .matter of procedure, and: even if it were allowable to reason
from matter of procedure to the question of junsdiction, so that only
the individual upon whom process 1s served should be regarded as
the real defendant, the summons which 1s served upon the head of
the corporation.1s not the omgmal-process, but a mere prelimmary
notice which may always be dispensedwith. The real process 1s

Ry2
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the distringas, which 15 not served upon the head or governing mem-
bers of the corporation, but 1s levied upon its property. And if the
summons were the origmal process, that 1s served upon the head of
the corporation only, and not upon all the governing members, and
by this rule the president would be the only defendant, and it would
be sufficient if he had the requisite citizenship.

If m an action agamst a corporation, no member can be regarded
as a defendant, agamnst whom there ‘is no process to compel him to
appear, then no member, either official or private, can be a defend-
ant, for there 1s absolutely no process by which any one of them can
be compelled to appear; the only process 1s aganst the property of
the corporation, which belongs not to the official members -only, but
to all the members 1n their corporate capacity.

It 1s not pretended that any mdividual member of 2 corporation
has a night to be heard as a party objecting to the junsdiction, nor
does the objection 1n this case come from any individual member;
it comes from the corporation, that 1s, from all the members in their
corporate capacity. It is not, that Baring and Rutherford object, that
bemng citizens of North Carolina, they cannot be sued i South Caro-
lina, but. the corporation objects that the action bemng agamnst the
corporation, and Baring and Rutherford béing members of the
corporation, it 1s an action against them, as well as aganst the
other -members, and 1s therefore not a suit between ¢ citizens of
the state mn which the suit 1s brought, and a citizen of another
state,”

A corporation 1n South Carolina cannot be sued 1n North Carolina,
by proceeding against a private member, or any member domiciled
there, neither can it be sued 1n South Carolina, by proceeding against
any member domuciled there. But 1t 1s ne solecism, that the corpo-
ration cannot-be sued in the Circuit Court, because A., one of the
members, 1s a citizen of North Carolina, and yet that A, cannot be
sued anywhere for the same cause.

If one of the members, or at all events if one of the directors were
a citizen of New York, it 1s conceded that the corporation could not
be sued 1n the Circuit Court 1 South Carolina, nor could the New
York member or director be sued 1n any court in,New York for the
same cause, yet where 1s the solecism m this? It 1s simply that the
Circuit Court 1s 2 court of limited junsdiction, and that the case 15
not within the junsdiction. If the action'were brought in a court
of general junsdiction, it would be no objection that some, or even
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all of the members of the corporation-were citizens of North Caro-
lina or New York.

That the plaintiff’ cannot sue the corporation 1. the Circuit Court,
because some of the members of the corporation-are citizens of Nortk
Carolina, 1s no more than happens to every plamtiff whose case is
not within the junsdiction of that court; justice 1s not therefore
denied him, it 1s only necessary for him to seek it n another tribunal.

The relation of the governmng members of a corporation to the pn-
vaie members, 15 rather that of agents than of trustees. If they were
trustees, suits by and agamst the corporation ought to be brought 1n
their proper names, and not m the corporate name which represents
all” the members m therr corporate character, and not the governing'
members alone.

It does not follow, that because in matters of procedure a particu-
lar member of a corporation 1s not noticed as a party, therefore he
shall not be noticed 1n the matter of jurisdiction. In matters of pro-
cedure, a partricular director 1s no more noticed as a party to the
record than a particilar private member; why then should the citi-
zenship of a director determme the Junsdlctxon any more than that
of a private member?

That the particular members of -a corporation have never been
noticed as parties, except to defeat the junsdiction of the Circuit
Court 1s not true. In the Bank of the United States ». Deveaux they
were noticed for the purpose of sustamning-the jumsdiction, which
could not otherwise have been supporte 1.

The residence of a corporation 1s not determined by the residence
of its members, nor by that of the president and directors, A. corpo-
ration created by a law of South Carolina, and for an object to -be
pursued mn South Carolina, must have its location there, and nowhere
else. Its artificial bemng, as a creature of the law of South Carolina,
can only exist where that law 1s1n foree. The mdividual members,
or even the president and directors, might be anywhere else, but the
bedy corporate would still be there. Itis by no means clear that a
corporation 1s held to reside whereits principal office 1.  In the case
of the Bank of the United States ». McKenzie, 2 Brock. 393, in which
it was contended that the bank ressded in Philadelphia, and therefore
was not affected by the statute'of limitations of Virgima, Chief Justice
Marshall says, <«the counsel for the plamtiff: contends that the corpo-
ration resides in Philadelphia. How is this to-be sustamed? The'
corporate body consists of all the stockholders, and acts by-a' name
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comprehending .all the stockholders: These stockholders reside all
over the United States, but bemngin their corporate capacity, in which
alone they act, a mere legal entity, invisible, maudible, mcorporeal,
they act by agents. Itmay-well be doubted, and 1s doubted, whether
the residence of those agents can fix the remdence of the corporation,”
and the statute of limitations prevalled agamst the bank. Perhaps
the true view of the matter1s, that the corporate exstence of the Bank
of the United States, beng a law of the United States, the corporation
must be held to be wherever that law prevails. But however this
ray be, there 1s 2 wide difference between residence and citizenship.
A corporation may have a residence, but, as this court has solemnly
decided, it.cannot be a citizen.

The supposed analogy between a corporation and a state 1s rather
fanciful than real. When a state 1s called a corporation, or a corpo-
ration a state, it 1s a mere figure of speech. They are as different
from each other as the creator and the thing created. A state 1s the
lawmaker; above and mdependent of the law. A corporation 15 a
creature of the law, a modified association-of individuals, and, like
other associations of individuals, subject.to the law.

Nor 1s it invanably true, that m politicel societies public acts are
referred to the persons who have the admimstration of the govern-
ment. In England the public property, and other public nghts, are
vested 1n the king, and suits concerning them are brought in his name,
but in these states the public property and nghts are vested mn the
commonwealth, and not 1 any indivzdual, and suits concermng them
are brought in the name of the commonwealth, and not referred to
any mndividual more than another as the plamtifi. The public busi-
ness is necessarily done by agents, and these agents, like other agents,
are trustees as to the powers with winch they are ‘invested, but the
acts which they do within the limits of their powers are referred to the
commonwealth, and not to them, as idividuals,

It 15 true that before the 11th amendment of the Constitution, the
states were liable to.be sued, but not as corporations. They were
liable to be sued as states, because by the Constitution, as it stood
before the 11th- amendment, the. judicial power extended to contro-
versies <¢ between a state, and citizens of another state, and between a
state and foreign states, citizens or subjects.”” Without this provi-
sion of the Constitution, it would surely never have been pretended,
that because the mdividuals having the admumstration of the state
government were citizens of the state, or because thestate was com-
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posed of its citizens, a suit between two stafes, or between a state and
a citizen of another state, was a suit between citizens of different
states, and therefore within the jursdiction of the federal judiciary.

The case of London and- Wood, 12 Mod. 669, does not show that:
only the offical members of a corporation will be noticed as parties.
The judgment was reversed, because the mayor was both plamtiff and
judge. THe strong good sense of the common law would not per-
mit substantal justice to be sacrificed to a legal fiction, by suffering
the same person to be plamtiff in one capacxty, and judge m' another.
True, it was said the objection would not have prevailed if one of
the aldermen had been plantiff,—not because he would not have
been noticed as a member of the corporation, but because he would
not have been both plamtiff and judge. Hatsell, Baron, smd—sif’
one of the aldermen should bring an action before the mayor and
aldermen, that may be a good judgment, because it may be a court
of mayor and aldermen without him, and the plamtiff would not' be
an essential part of the court.” But the mayor 1s an essential part of
the court. No doubt if each individual of the commonalty had been
an essential part of the court, he would have been noticed as a party.
As to suits 1n the name of the people-of the state being tried before
judge who 15 one of the people, that 1s a'matter of unavordable ne-
cessity, and besides, the judge has no more nterest i the suit than
anybody else, not more than even the defendant himself.

It 1s true that a corporation acts by the agency of natural persons,
but no principle 1s more familiar than that the acts of-an agent, acting
within the limits of his agency, are referred to the prineipal, and re-
garded as the acts of the principal only, and not of the agent. A cor-
poration sues and defends suits by-attorney. He 1s the natural per-
son by whom the personal acts of suing and defending are-done, yet
nobody ever imagined that he 1s the party to thesuit. The official
members are concerned in the suit m thewr corporate character aswell
as the pnivate members, and it 1s as'much confouniding the distinction
between the natural and corporate character, tq call the official mero-
bers parties to the suit, as it 15 to call the private members parties.
To say that the corporate name represents'the private members not:
as persons, but as a-faculty, and the official members alone as ndi-
viduals or persons, 1s an- incomprehensible refinement—very little
better, 1n fact, than a mere jargon of words without meaning.. The
trath of the matter 1s well expressed by Chuef Justice Marshall in the _
Bank of the United States v. McKenzie, 2 Brock. 393. -

Vor. I1.—68
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«The president and directors at Philadelphia are neither the nom:-
nal nor real plamtiffs. The nommnal plamtiffs are the president, di-
rectors, and company, the real plantiffs are all the stockholders:
the corporate body consists of all the stockholders, and acts by a
name comprehending all the stockholders,”

But m point of fact, this action 1s brought agamst all the mem ers
of the corporation m. therr corporate character, and not agamst the
officral members only. The corporation 1s sued as one whose mem-
bers are citizens of South Carolina. If the official members only are
to be regarded as parties, why was it not sued as a corporation whose
president and directors are citizens of South Carolina ?

It seems to be admitted, that though by the Constitution the judi-
cial power of the'United .States extends to cases between citizens
of different states, the Judiciary act confers junsdiction on the Circuit
Courts only, as between citizens of the state where the suit 1s brought,
and citizens of another state. Butitissaid that since the act of 1839,
when oxfe of two parties to a jomt contract 1s sued, he cannot plead
the non-joinder of the other party who resides in another state, and is
not found n the distrct where the suit 15 brought. This 1s because
the act of 1839 authonizes the plantiff to sue each of the parties sepa-
rately, asif the confract tvere.jomnt and several. But the suit must
still be «<between a citizen of ‘the-state 1n which the suit 15 brought,
and a citizen of -another state.” And therefore a citizen of New
York, having two jomt debtors; one a cifizen of Pennsylvama, and
‘the other acitizen of Virgmia, could not sue either of them 1n the.
Circuit Court n New Jersey; and even the voluntary appearance of
the defendant would not give the court jurisdiction of the case. And
if they were found mn Pennsylvania, and sued jomntly m the ‘Circuit
Court there, they might plead to the junsdiction that the case was
not one between citizens of the state in which the suit was broyght,
and a citizen of another state, nor would the voluntary appearance
of the cifizen of Virgima make it such a case, 5o as to brmng it within
the junisdiction. -

The objection 1n this case 1s not that some of the defendants: aye
sued m 2 district’in which they were not found, but that a suit 1s
brought i the Circuit Court 1n w...uth Carolina by a citizen of New
York, agamst citizens of South Carolina, and citizens of North Car-
olina , for a suit agamst a corporation 1s a suit aganst all the mem-
bers m thewr corporate character. If Banng and Rutherford had
happened to bein So th Carolina when the suit was commenced,
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still bemg citizens of North Carolina, it would -not be a suit < be-
tween citizens of the state 1n which the suit 1s brought, and a citizen
of another state.” And the voluntary appearance and consent of
Banng and Rutherford, and every other member of the corporation,
each 1 his natural character, and of all the members collectively m-
their corporate character, would not remove the objection.

All the members of the corporation may be said, 1 a certan 1deal
and fictitious sense, to be residents of South Carolina in their corpo-
rate character, because the corporation of which they are members
resides there. But the corporation 1snot a citizen, and therefore they
are not citizens of South Carolina 1n their corporate character. By.
becoming members of the corporation, they have subjected themselves
to be sued 1n their corporate character m any court of general jurs-
diction 1 South Carolina, but they could not, either by a general or
particular consent, give junsdiction to the Circuit Court, of a cause
of winch it 15 not authorized by its fundamental law to take cogni-
sance.

Again, it 1s said that if the company were a co-partnership, having
its office and carrying on.busmessmn South Carolina, and Baring and
Rutherford, two of the partners, residing i North Carolina, their ap-
pearance would be dispensed with, and-this position 1s founded on
the act of 1839. Since that act it1s conceded that if- they were
partners 1n an incorporated company, they might have been omitted
altogether, and then all the defendants bemng cttizens of South Caro-
lina, the junsdiction would be clear. But if they were mncluded in
the action, and described in the writ and declaration as citizens of
North Carolina, so that it appeared on the record that the suit was
not one ¢« between citizens of the state in which the siit'was brought,
and a citizen of another state,” it 1s very difficult to conceive how
the junsdiction could be sustamed. Orif they were described as
citizens of South Carolina,.and voluntarily appeared and pleaded, not
that they were not found 1n the district of South Carolina, which 1s
mere matter of procedure, and 1s waived by the appearance, but that
they were citizens of North Carolina, so that the case was not be-
{ween citizens of South Carolina and a citizen of New York, which
15 matter of jurisdiction, there can be no doubt that asto them the
plea must have prevailed. Though, perhaps. -the court might then
have proceeded agamnst the other defendants as.if they had never
been jomed. But however this may be i the case of a mere part-
nership, it 1s wholly out of the question mn the case of a corporation.
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‘Who ever yet heard of an action: or a judgment agamsta part only of
the members of a-corporation on a contract of the corporation ?

Surely if any thmg 1s settled beyond all controversy, it 1s that an
mdividual member of a corporation, or any number of rembers less
than the whole united under the corporate name, and n the corporate
character, cannot be sued on a contract of the corporation. That
mdeed 1s the very thing which constitutes the chief mducement to
the formation of mecorporated companies.

There could be no action m-this contract, but agamst the corpora-
tion, by the corporate name, which includes all the members i their
corporate character and connection—those who are citizens of North
Carolina, as well as those who are citizens of South Carolina, nor
could there be any judgment which ‘would not include the North
Carolina members with those m South Carolina. An action aganst
a corporation 1s an action agamst all the members of the corporation,
1n the corporate name and character, which necessarily 1mply the
corporate umon and association of all the members, and exclude the
1dea of any separate 1dentity or liability, with reference to the subject
matter. of the suit.

But it 1s smd that Baring and Rutherford, considered as partners,
were dormant partners, and that dormant partners, as defendants, are
not only not necessary parties, but are not allowed to become par-
ties to the record, where they were not so to the contract, and thusto
defeat by surprise (which. might be a fraud) a plamtiff who had
never heard of them.

They were no more dormant partners than any other stockholders,
not more even than the directors, There 15 nothing in the name of
the corporation to mdicate who are the’ president and directors, any
more than who are the private members, and it 1s almost as easy m
powt of fact, for a stranger to ascertan who.are the private members
as who are the official members. The corporation 1s sued, as it must
be, by the corporate name, and no mdividual member can come n and
say, I ought to beincluded in the-action, and am not, nor can the whole
body say, there 1s a member who ought to be and 1s not ncluded 1n
the action. 'Whoever 1s a member 1s.1included under the corporate
name, and whoever 1s not included under the corporate name, 1s-not
a-member. De Mautort v, Sanders, 1- Barn. and Adol. 398, 1s no
more than this. . e

Again—it is.smd that if Baring and Rutherford appeared volunta-
rily, it 1s certamn the court would.have junsdiction, for so'says-the act
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of 1839. But the act of 1839 says no such-thng.*' It "does not
enlarge the junsdiction of the Circuit Courts; so as to.make it extend
to all suits between citizens of-different stdtes, no matter where
brought, provided the -defendants can be found m the district, or
voluntarily appear. It leaves the matter of junsdiction depending
on the citizenship of the parties, confined as it vas by the act of
1789, to-cases < between citizens of the state i which the “suit 1s
brought, and citizens of other states,” and only provides that. when
the case 1s within the jurisdiction, that is, when it 1s a case <cbetween
citizens of the state 1n which the suit 1s‘brought, and citizens of ano-
ther state,” if the defendants voluntarily appear,-though- not inhabi-
tants of| or found 1n the district, the court may proceed to adjudicate
the cause, or if some of them are found m the distiict, or voluntarily
appear, and others are not.found, and do not appear, those who are
found,-or do appear, may be proceeded against without prejudice to
the others. For example, the Circuit Court 1n New York would
have junsdiction of a suit brought by a citizen of New-York,-against
several defendants citizens of South Carolina and North Carolina, be-
cause it would be a case «between a citizen of the state n which
the suit was brought, and citizens of other-states,”” but unless-the de-
fendants were found in New York, or voluntarily appeared, they
could not be proceeded aganst. Since the act-of 1839, if either of
them was found in New Yoik, or voluntarily appeared, he might be
proceeded agamst alone, and could not plead. the non-jomnder of the
others. ‘This 1s the effect of the judicial exposition gtven to the pro-
viso of the 11th section of the act of '1789; mn Gracie' and Palmer,
8 Wheat. 690, and of the act of 1839.

But the Circuit Court 1n New Jersey would not have junsdiction
of a suit between the same parties, because neither of them bemng a
citizen of New Jersey, it would not be a-case- «¢ between a citizen
of the state 1n which the suit was brought, and citizens of other
states,”” and even if the defendants were found m New Jersey, or
voluntarily appeared, they could not be proceeded against; for to use
the language of the attorney-general m this very case, «“who ever
heard before that the voluntary appearance’of a citizen of ‘a state
gives junsdiction to the' federal courts in a casein*which that juns-
diction depends, not on the character of ‘the cause, or the state of the
pleadings, or the service of process—still less the will of an mdi-
vidual—but sunply on the fact of citizenship or no-¢itizenship, or as

27
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it 1s commonly expressed, on the character of the parties; that 1s, on a
distinet and aseertszr.-4 civil stafus m the parties.”

Now the civil sfafus on which the junsdiction of the Circuit Court
depends 1s, that the parties on one side should be citizens of the state
1n which the suit 1s brought, and those on the other side, citizens of
one or more of the other states, and- as citizens of North Catolina
are and must be included as defendants mn this action with citizens
of South Carolina, under the corporate name, neither the plantiff
nior defendants are citizens of the state 1n which the suit 1s brought,
and therefore the parties have not the civil stafus necessary to give the
court. yunsdiction, and the want of this necessary stafus cannot be
supplied by consent.

Agam—it 1s said that corporations aggregate mn this country are
without the capacity of contracting, except through guardians, trus-
tees, or curators, and that mn this respect they are like minors and luna-
tics; yet nothing 1s more certam than that 1 all the corporations with
which we are acquainted in this country, the ultimate power of making
by-laws for the government of the:corporation, and of -otherwise
controlling the action of the offictal members, resides 1 the body of
the members, and .1s frequently exercised by them, but who ever
heard of a minor, or a lunatic, prescribing rules for the government
of his guardian-or curator ?

But it 15 affirmed that in a corporation all the parts are not the
whole. Now nothing 1s more true than that a corporation aggregate,
consisting of a given number of individuals, 1s 1 legal contemple-
tion, for all purposes of admimstration, nghts, obligations, and proce-
dure, a different thing from the aggregate. of the mdividnals com-
posing it. 'The legal entity,the corporation, 1s a different thing from
the natural persons, the members, but it 1s nevertheless true, that the
corporation mncludes all the members, and that any one of them i$
‘just as much a part of the corporation as any other. It 1s not dented
<hat mn_the language of Savigny, cited by the learned counsel, «a
<orporation conststs of the whole formed of its members,” but it 1s
not always true that the will of a bare numencal majority of the mem-
sers 1s the will of the corporation, and has the disposal of, and 1s -
vested with all the nghts of the corporation. That depends upon
the charter. In all cases it 1s necessary that the concurring will of
a part of the members should constitute the will of the corporation,

since the concurrence of all the members would be generally imprac-
1cable.



JANUARY -TERM, 184. 548

Louisville Railrodd Company v Letson:

But admitting all that 1s said on this pouit, the will.of one, or a
few, or even a majority of the members of a corporation, has nothmg
to do with the domicile of the corporation: Does any body suppose
that if nine-ténths of the members of -this corporation were citizens,
and residents of New York, the domcile’ of the corporation would
be any less 1n South Carolina than if all' the members were citizens
and residents of South Carolina, or that it would be any less liable
to be sued-n-South Carolina m a cowrt of general junsdiction, or
that it could be sued 1n any court 1 New' York.

It mught be frivolous and impertinent-1n a court of general- juris-
diction to plead to a snit brought agamst a corporation, credted,
established, and transacting all its busmess in South Carolina, that
one or two individual stockholders residen a neighbourmg state, and
therefore the corporation is exerpt from suit i the forum' domicilii.
Such a plea would be wholly inadmissible if the planfiff had brought
his action 1 the state court of South Carolina, the real forum domacilii.
But it 15 neither frivolous nor mnpertinent when the action 1s brought
1n the“Circuit Court 1n South Carolina, which certanly has no jurs-
diction of the cause, unléss- it 15 a sult between citizens of South
Carolina and a citizen or citizens of some other state, (the corpora-
tion itself not being a citizen of any state, and ‘the junsdiction de-
pending on the citizenship of the members, ) to plead that two of the
members are-not citizens of- South Carolina; buf. citizens of North
Carolina.

Again—it1ssaid that 1n the Bank of the United States ». Deveaux,
the court looked beyond the corporation to the.individuals composing
1t only for the purpose of sustaining the jurisdiction, and the Bank
of the United States v. The Planters’ Bank of Georgia 1s mvoked to
show that they- will not look beyond the corporation to defeat the
junisdiction.  The truth 1s, that the-court looks beyond the corpora-
tion neither for the purpose of sustaming nor defeating the jurisdiction,
but sumply for the purpose of ascertaunng whether the citizénship of
ttie parties 1s such as to bring the cause-within the junsdiction. Ifin
the Bank of the United States »."Deveaux, they had found that some
of the stockholders of the Bank of the United States were citizens
of the same state with the defendarits, so that it was not a case ¢«be-
tween citizens of different states,” or that one of the defendants was
a citizen of some other state than Georgia, so that it was not a case
« between citizens of the state in which the suit was brought, and
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citizens of another state,” they would certamnly not have taken cog-
msances of the cause.

There 15 no reason to believe that the course of this court, with
Tespect, to suits by or agamst corporations, was.at all influenced by the
alleged practice of the ecclesiastical courts m England, of which not
the least notice was taken m the leading case of the Bank of the
United States v. Deveaux.

The only pomt of resemblance 1s, that both look beyond the cor-
poration to the individual members, but the ecclesiastical courts dealing
only 1n ecclestastical censures and discipline, which would be power-
less and nugatory agamst the corporation or its property, proceed di-
rectly agamnst the persons of the members, who are cited by their
proper namess with the addition of thewr corporate style, whereas,
this court looks beyond the corporation only to ascertamn whether the
citizenship of the members 15 such as to give it junisdiction, and that
bemg ascertained, proceeds agamst the corporation.

The ecclestastical couxts, it 15 to be observed, take notice of and
proceed agamst all the members, and not the curators or directors
only, as the counsel . suppose. In the case of Thursfield v. Jones,
Skinner, 27, 28, the Master-and Wardens of the Waxzchandlers Co.
were the whole corporation.

It 1s saud that .at all -events it 1s sufficient that a majority of the
members should have the requisite citizenship, for that-a majority
wills and acts- for the corporation, and 1s indeed the corporation.
But, besides that, it 1s not always or generally true, that the ultimate
power to will and act for a corporation, resides in a numerical majo-
ity of the members; even if it were true, yet there 1s a very clear
and obvious distinction between the majority of a body of individuals
and the whole body. If a majority of the members be mndeed the
whole corporation, then it follows, as a matter of course, that the
minority are no. part of the corporation. By parity of reasoming,
if the members of a mere co-partnership should agree that a majority
of the partners should control its affaus, such majority would be the
partnership, and, suit might be brought agamst the partnership in the
Circuit Court of .the United States, by a person who was a citizen
of the same state of which the mmority of the co-partnership were
citizens.

1t 15 admitted by the learned counsel that the case of the Bank of
Vicksburg v. Slocomb, 14 Peters, settles the doctrine so far as to
treat corporations precisely as if they were private partnerships, but
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this 1s only with .reference to the question of ‘Jurisdicfion as depend-
g on the citizenship -of the parties. That case 1s very far from
having settled that-as to-the nights and obligations of the individual
members, and the mode of judicial presedure a corporation is to be
regarded as if it were a private parinesship.  And ‘it 15 useless ‘to
appeal to the act of 1839 to sustamn that position. It 15 1mpossible
50 to torture that act'as to make it mean that' a party having a
demand agawst a corporation, founded on'a contract of the corpora-
tion, might sue a part of the members, and obtain judgment agamst
'them exclusively of the rest. Inthe case of a privafé partnership
.Congress might authorize the suing of a part of the members of the
firm for-a partnership obligation, because they are all' individually
bound, and whether they shall be proceeded against jomntly or sever
rally 1s mere matter of procedure. But.nothing 1s more certaip,
mndeed.nothing has been more strenuously insisted on by the learned
counsel themscives, than that the members of a corporation are not
individually bound by the obligations of the corporation. How then
can Congress be supposed fo have intended to enact, that m the
-courts-of the United States a part of the members of a corporation
should be held bound by the contracts of the corporation, and that
judgmerit should be given against them on account of such contracts ?
Surely such a Jaw, not merely regulating the procedure of the courts,
but totally changing the relative nights and obligations of the-parties
to a.contract, and creating new obligations and lLabilities entirely
different from-those which the parties intended to contract, would be
utterly inconsistent with the planest principles of constitutional liberty
and common nght. And nothing but the most unequivocal language
could 1nduce the court to suppose that such was the intention of
Congress.

If the defendants i error found themselves upon the act of 1839,
to be consistent, they ought to have entered their Judgment on_b
agamst the South Carolina members. That would have been therr
proper course, and. it would have been something novel and. orgmal,
but they have entered their judgment aganst the corporation by its
corporate name, mcluding the North Carolina members as well as
the rest.

Tt 15 sa1d that the construction-of the act of 1789, for which we
contend, 1s madmissible, because it would exclude all jomnt suits
whatever from the junsdiction of the federal courts—that the words
are «between a citizen (not citizens) of the state i which the suit
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1s brought, and a citizen (not citizens) of another state,” and it 1s
asked very trumphantly why a plaral signification should be given
to the word citizen, 50 as to permit jomnt actions to be brought, and
not to the word state, so as to embrace actions between citizens of
several different states. There 1s no reason why the word state
should not be generalized by a plural construction as well as the
word citizen , and accordingly it has been freely admitted through-
out the whole argument, that an action might be brought m the Cir-
cuit Coust by or agamnst citizens of several states, provided it-was
between « citizens of the state m which the suit was brought, and
citizens of other states,” as it might well be. But there 1s a reason
so obvious, that it 1s surprising, and almost mcredible, it should have
escaped the notice of the learned counsel, why the words ¢state 1
which the suit 1s brought” should not have a plural construction,
and that 1s sumply, that the state 1 which the suit 1s brought can be
but one.

2. As to the objection that the state of South Carolina 1s a stock-
holder, it 1s said that if an infant, or a married woman, a citizen pf
New York, were one of a partnership in Charleston, it would be no
objection as between .the plamtiff| a citizen of New York, and the
other pariners, citizens of South Carolina, because the infant, or mar-
rled woman, not being suable at all, would be omitted, and the action
would be brought only agamst the other partners, and so the state of
South Carolina, not bemng suable, cannot be regarded for any purpose
as a defendant, to this suit, and therefore the other members of the
corporation are ‘the only defendants. Passing over thie obvious dis-
tinction, that the infant and married woman are omitted, because,
being mcapable of cont¥acting, the contract 15 mn fact only the con-
tract of the other parties, and that the state 1s capable of- contracting,
as this court has repeatedly determined. Fletcher . Peck, 6 Cranch,
87; New Jersey ». Wilson, 7 Cranch, 164, Dartmouth College v.
‘Waodward, 4 Wheat. 578, Green v. Biddle, 8 Wheat. 1. There
1s another and a conclusive answer to this argument.

There 1s no doubt that infants and married women may be mem-
bers of a -corporation, and in their corporate character would be
bound with the other members by the contracts of the corporation.
It 15 equally certain that an action against the corporation would be
as much an action agamst them as agamnst the other members, and
that therr caverture or, mfancy would not protect them in their corpo-
rate interests from judgment-and. its consequences. In other words.
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though not capable of coritracting or suable m their natural character,
as members of a corporation, 1n their corporate character they are
both—and the counsel cannot forget that they themselves, n this
very case, have cited the Bank of the United States ». The Planters’
Bank of Georgia, to show that a state, as a member of a corporation,
15 suable 1n the corporate name with the other members.

3. The third objection, it 1s saxd, resolves itself mnto the question
whether Mz, Laffan 1s 2 defendant 1n this suit, or, m other words, a
member of the Lousville, Cincinnati, and Charleston Rail-road Com-
pany.

According to the law of corporations, Mr. Laffan 1s not a defend-
ant, and so, according to the same law, no individual member of
the rail-road company 1s a defendant. But according to the Con-
stitution of the United States, as mterpreted by this court, with refer-
ence to the junsdiction of the federal judiciary, either Laffanis a
defendant, or the.Bank of Charleston i its corporate character1s a
defendant ; and 1n either case the junsdiction garnot be sustamed.
It 1s sad if he was a member, he would be entitled to the same
privileges with other members, but he 1s mncapable of dong any act-
which it requires a member of the company to do. By the law of
the corporation he 1snot a member. That law regards only the Bank
of Charleston 1 its corporate. characler as a member, and does not
seg or recogmse the individuals of which it 1s composed. But this
court 1s not governed by that Jaw in deciding the question of jurms-
diction. With reference to that question, it regards only the mdivi-
duals composing the Bank of Charleston, and considers them as jomt
holders of an interest 1n the rail-road company, and n that view
Laffan 1s just as much’a member of the company as if he were one
of a partnership firm holding shares 1n-it.

It 1s sawd, though he has an interest-m the corporation sued, it 1s
of the same kind as that which creditors or legatees have 1 the
testator’s estate, or a cestur que frust m-the trust estate. In/the case
of an executor or trustee, he alone 1s-the legal party—he has the
whole legal mterest, as 1s sdid by this'court m the case of the Bank
of the United States v. Deveaux. But n the case of a corporatign, the
legal interest 1s- 1n the body corporate—the artificial person, which
this court for the purposes of this question regards as a common
name and description of the natural persons composing the corpora-
tion, and it 1s 1mpossible to deny in any rational and real sense, that
Mr. Laffan 1s one of the natural persons of which the rail-road com-
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pany is composed, tflough he has not, by the law of the corporation
as an 1ndividual, a nght to vote 1n the corporation, and 1s not, as an
individual, liable to its burdens, because there 1s another drtificial
person interposed between lim and the rail-road company, which
_by the law of the corporation .exercises the powers and 1s subject to
the burdens of a.member.

It 1s argued that the court has jurnisdiction, because all the persons
sued are citizens of South Carolina. According to the view taken
by this court 1 the first mstance, for the purpose of mamtammg the
junisdiction, the persons sued are the natural persons who compose
the corporation, and Laffan, as has just been shown, 1s one of the

"natural persons. composing the corporation, though he 1s not by the
law of corporations mn his mdividual character a corporator. It 1s
true, that if the legislature of South Carolina had exempted the Bank
of Charleston from the ordinary junsdiction, that would not have
extended to every jomt stock’'company n which the bank might
beeome a shareholder, but that 1s because, 1n the ordinary junsdiction,
it would be mmmaterial who were the members of the corporation
sued, the suit bemng agamst the corporation as a legal entity. If the
ordinary junsdiction were expressly limited to cases agamst corpora-
tions, of which all the members were subject to the junsdiction, then,
if it appeared- by the pleadings that the Bank of Charleston was a
member of the corporation sued, and that bank was not liable to the
junisdiction, the court-certanly would not take cogmsance of the suit.

1t 1s not true that the shares of a company may belong to an mam-
mate object. It may happen that some of the shares of a conipany
may belong to nobody, as in the case of a dead man, whose estate 1s
unrepresented , but 1 such case the owners of the other shares would
be all the members of the company, and it would be no objection to
the junsdiction that some of the shares belonged to nobedy. Agam,
it 1s saxd, that when shares 1n a corporation are held by another cor-
poration, they belong to the government of the corporation, as trustee
for the corporate uses, but this 1s no more true of shares 1 a corpo-
ration held by another corporation than it 1s of any other property
held by them, they belong to the whole body and not to a part,
that 1s, the legal estate 1s 1n the whole body and not m the governing
members 11 trust for the others. It 1s suggested that the Bank of
Charleston would have been imcompéient to make the contract on
which this action 1s founded , and if this could be regarded as an
action agamst the bank, it might have been resisted as founded on
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an illegal contract. But a corporation might be created for the very
purpose of doing, and would of course be competent to do what no
mdividual member of the corporation would be competént to do, yet
it would not-follow that the corporation had no members, or that an
action agamst the corporation would not be an action agamst’ the
members 1n their corporate character.

As to this objection, it might have been sufficient to observe, that
the plamtiffs n error are very far from nsisting that the court shall
look 1nto the coraposition nf the:Bank of Charleston and the Charles-
ton Insurance and Trust Company. They are content that those
corporations. shall be considered simply as legal entities, without re-
gard to the individuals composing them.

It 15 certan they are not citizens, bit they are members of the
rail-road company, and. therefore this action agamst the company
would not be-an action agamst citizens, if the mdividuals composing
those curporations were not regarded. But this court has thought
proper, with a view to the jurisdiction of the federal judiciaryto
regard an action agamnst a corporation as-an action' agamnst the natu-
ral persons composing it. And if it appears that one of the' membess
of the corporationsued 1s not an individual entermng directly nto its
composition 1n his natural character, but another corporation, that is,
an assoctation of individuals entering together under a corporate name
and m the corporate character mto the ‘composition of the first corpo-
ration, they are, beyond all question, 1..dividuals contributing to malke
up the corporation sued, and there 1s no 1maginable reason why they-
should not be regarded as defendants and therr citizenship constdered,
which would not be equally strong aganst regarding the immediate
mndividual members as defendants, and considering their citizenship.
Why should not they be seen through two corporations as well as
through one? 1It.1s no sound objection that m pushing the analysis
beyond the first corporation to the second, you may meet with a third
and so on through many. . The object of all judicial mvestigation 1s
truth, and where it'1s attainable, there s surely nothmng absurd or
ndiculous m pursuing it through every cover to the end. The search
could never prove.nferminable: it must sooner or later terminate m
disclosing some midividual not having the requisite citizenship, so as
to render its further prosecution unavailing, as m this case, or 1 re-
ducing the corporation sued to its ongmnal elements, and showing’
that they were all persons' possessing the necessary civil ‘stafus.

The whole argument for the defendant m errdf, 1s an effort to con-
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strue the Constitution and the Judiciary act, or rather to evade their
natural sense, by means of legal subtleties and fictions. The Consti-
-tution declares that the party shall be a citizen, that 1s, a natural per-
.son having a domicil and a certam cvil sfafus 1n a state. The argu-
ment 15—a corporation 1s ¢¢a jundical or legal person,” why might it
not as well be a «legal or jundical citizen?” Let it be called so,
and it will come within the constitutional requisition.

The Judiciary act requires that the suit should be between citi-
zens of the state m which it 1s brought and a citizen or citizens of
another state.. The suit 1s brought 1n South Carolina agawmst a cor-
poration of which some of the members are citizéns of North Carolina ;
the corporate name represents the corporation, which consists of all
the members, but it 1s said, let.it be considered, <«n legal contem-
plation,” that the corporate name represents only the pres:dent and
directors, and that the suit 1s only agamnst them , they are all citizens
of South ‘Carolina, and then the suit will be between citizens of the
state m which it 1s brought and a citizen of ancther state.

Agam. If the members of a corporation are all citizens, 4 suit
agamst the corporation 1s a suit against citizens, but the state of South
Carolina 1s a stockholder 1n this corporation, and two other corpora-
tions are also stockholders. It 1s.said: you have only to rule, that
though a state and another corporation may be stockholders in a cor-
poration, they cannot be members,-and then all the members of this
corporation will be citizens.

Surely it 1s not mn this court that the Constitution and the law are
to be evaded by such-easy devices as these.

Mr. Justice WAYNE delivered the opimon of the court.

The junisdiction of the court 1s dented 1 this case upon the grounds
that two members of the corporation sued are citizens of North Caro-
lina, that the state of South Carolina 1s also a member, and that two
other corporations ‘n South Carolina are members, having in them
‘members who are citizens -of the same state with the defendant 1
error.

The objection, that the state of South Carolina 1s a member, can-
not be sustamed. Cases have been. already decided by this court
which overrule it. The doctrine s, if the state be not necessarily a
defendant, though its mterest may be affected by the decision, the
courts of the United States are bound to exeraise jurisdiction. United
States ». Peters, 5 Cranch, 115. In'the case of the Bank of the
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United States v. Planters’ Bank of Georgua, this court ruled.¢ that
when a government becomes a partner in-a trading concern, it divests
itself, so far as it concerns th= transactions of that company, of its
sovereign character and takes that of a pnvate citizen. Instead of
communicating to the company its privileges and its prerogatives, it
descends to a level with those with whom it associates itself, and
takes the character which belongs fo its associates and to the business
which 1s to- be transacted. Thus, many states of this Union, who
have an terest in banks, are not suable even in their own courts,
yet they never exempt the corporation from peing sued. The state-
of Georgia, by giving to. the bank the capacity to sue and be sued,
voluntarily strips itself of its sovereign character, so far as respects
the transactions of the bank, and waives all the prvileges of that
character.? 9 Wheat. 907. South Carolina stands 1n the same
attitude 1n the case before us, that Georgia did in the case 10 9 Wheat.
It 1s no objection, then, to the jurisdiction of the court, on account of.
the averment in.the plea, that the state of. South Carolina 1s a member
of the Lowsville, Cincinnati, and Charleston Rail-road Company.
The true principle 1s, that the jurnisdiction of the Circuit-Courts of the
United States cannot be decreed or taken away on account of a state",
having an mterest m a suit, unless the state 1s.a party on the record.
Osborne and the Bank of the Umted States, 9 Wheat. 852. This
must be the rule under our system, whether ‘the- jurisdiction of the
court 15 denied on account of any mterest which a state may have 1.
the subject-matter of the suit, or when 1t 1s alleged that jursdiction
does not exast on account of the character of the parties.

We will here consider that averment in the plea which alleges
that the court has not junsdiction, ¢« because the Lowsville, Cincin-
nati, and Charleston Rail-road Company 1s not a gorporation whose
members are citizens of South Carolina, but that some of the mem-
“bers of the said corporation are citizens of South Carolina, and some
of them, namely, John Rutherford and Charles Banng, are and were
at the time of. commencing the said action, citizens of North Carolina.”

The objection 1s equivalent to this proposition, that a corporation
1n a state cannot be sued m the Circuit Courts of the United States,
by a citizen of another state, -unless all the members of the corpora-
tion are citizens of the state in which the suit 1s brought.

The suit, 1n-this mstance, 15 brought by a citizen of New York 1n
the Circuit Court.of the United States for the district of South Caro-
lina, which 1s the locality of the corporation sued.
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Junsdiction 1s decreed, because it 1s said, it 1s culy given, when
¢ the suit 1s between a citizen of the state where the suit 1s brought
and a citizen of another state.”” Anditisfurther said that-the presentis
not such a suit, because two of the corporators are citizens of a third state,

The point 1n. this form has never before been under the consider-
ation of this court. 'We arenot aware that it ever occurred 1n either
of the circuits, until it was made i this case. It has not then been
directly ruled in any case. Ourinquiry now 1s, what 1s the lawapon
the proposition raised by the plea.

Our first remark 15, that the jurisdiction 1s not necessarily excluded
by the terms, when, ¢ the suit 1s bétween a citizen of thé state where
the suit 1s brought and a citizen of another state,”” unless the word
citizen 1s used 1n the Constitution and the laws of the United States
ma sense which necessarily excludes a corporation.

.A corporation aggregate 1s an artificial body of men, camposed of
divers constituent members ad wstar corporis humam, the ligaments
of which body politic, or artificial body, are the franchises and liber-
ties thereof, which bind and unite all its members .together; and in
which the whol€ frame and essence of the corporation consist.  Bac.
Abr, Cor. (A). It must of necessity have a name, for the name 1s, as
it weré, the very bewng of the constitution, the heart of their combina-
tion, without which they could not perform their corporate acts, for it
1s nobody fo plead and be impleaded, to fake and give, until 1t hath
gotten a name. Bac. Abr. Cor. (C.)

Composed of persons, it may be that the members ‘are citizens—
and if they are, though .the corporation can only plead and be im-
pleaded by its name, or the name by which it may sue or be sued, if
a ‘controversy arises between itand a plamtiff who 1sa citizen of
another state, and the residence of the corporation 1s in the ‘state in
which the suit 1s brought, 1s not the suit substantially between citi-
zens of different states, or, 1n the words of the act giving to the courts
junisdiction, ¢ a suit between a citizen of the state where -the suit 1s
brought-and a citizeri of another state ?

Jutisdiction, 1n one sense, ih cases of corporations, exists in 'virtue
of the character of members, and must be mantamed 1 the courts of
the United States, unless citizens *can exempt themselves' from their
constitutional liability to be sued ‘in those courts, by a- citizen of
another state;” by-the fict, that the subject of controversy between
them has ansen upon a contract to which the former are parties, in
their corporate and not 1n their personal character.”
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Constitutional rights and liabilities cannot be so taken away, or be
so avorded. If they could be, the provision which we are here con-
sidering could not compréhend citizens umversally, in all the rela-
tions of trade, but only those citizens in such: relations of business as
may arise from their individual or partnership transactions.

Let it then be admitted, for the purposes of this branch of the Argu-
ment;-that junsdiction attaches m cases of corporations, mn_conse-
quence of the citizenship-of their members, andthat foreign corpora-
tions may sue when the members are hliens—does it necessarily fol-
low, because-the citizenship and residence of the members give juns-
diction 1 a suit at the instance of a plantiff of another state, that all
‘of the corporators must be citizens of the 'state i which the suit 1s
brought ? '

The argument i support of the affirmative of this mquiry 1s, that
1n the case of ‘a corporabion m which junsdiction depends upon the
character of the parties, the courtlooks beyond the. corporation {o the
mdividuals of which it 1s composed for the purpose of ‘ascetanng
whether -they have the requisite character, and for no other pur-
pose.

The object would certainly be to ascertamn the character of the par-
.ties, but not to the- extent of excluding all inquiry as to what the.
effect will be, when 1t has been ascertamned 'that the corporators are
citizens of different states from that of the locality of the corporation,
where by its charter'it can only be sued: -

Then the question occurs, if the corporation be only suable where
its locality is, and'those to whom its operations' are confided are citi-
zens of that state, and a suit 1s brought against 1t by a citizen of
another state, whether by a proper mferpretation of the terms giving to
the Circuit Court junsdiction, it 1s not a suit'between citizens of the
state ‘where the suit1s brought and a citizen of another state. The
fact that the corporators do-live mn different states does not aid the
solution of the question. - -

The first, obvious, and necessary mterpretation of-the terms by
which jurisdiction 1s given, 1s, that the suit need not be between citi-
zen and citizen, but may be between citizens. Then, do-the words;
«of the state where the suit 1s brought,” limit the junisdiction to a
case m which all the defendants‘are cifizens of the same state ?

The constitutionat grant of judicidl power extends to controversies
«between citizens of different states.” The words- in- the'legisla-
tive grant of junsdiction, « of the state where the suif 1s brought and
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a citizen of another state,”” are obviously no 'more than equvalent
terms to confine suits m the Circuit Courts to those which are ¢ he-
tween citizens of different states.”” The words mn the' Constitution
then are just as operative to ascertamn and limit jurisdiction as the
words n the statute. It 1s true, that under these words ¢ between
citizens of different states,” Congress may give the courts jurisdiction
between citizens m many othér forms than that in which it has been
conferred. But mn the way it 1s given, the object of the legislature
seems exclustvely to have been to confer Junsdiction upon the court,
strictly i conformity to the limitation as it »s expressed m the Con-
stitution, ¢« between citizens of different states.”

A suit then brought by a citizen of one state against a corporation
by its corporate name n the state of its locality, by which it was
created and where its business 1s done by any of the corporators who
are chosen to manage its affairs, 1s a suit, so far as junsdiction 1s
concerned, between citizens of the state where the suit 1s brought
and a citizen of another state. The corporators as ndividuals are
not defendants 1n the suit, but they are parties having an -interest 1n
the result, and some of them beng citizens of the state where the suit
1s brought, junsdiction attaches over the corporation,—nor can we
see how it can be defeated by some of the members, who cannot be
sued, residing m a different state. It may be said that the suit 1s
agamst the corporation, and that nothing must be looked af but the
legal entity, and then that we cannot view the members except as an
artificial agpregate. This 1s so, 1 respect to the subject-matter of
the suit and the judgment which may be rendered, but if it be nght
to look to the members to ‘ascertam whether there be junsdiction or
not, the want of appropnate citizenship 1n- some of them to sustain
Junsdiction, cannot take it away, when there are other members who
are citizens, with the necessary residence to mamntam it.

But - we are now met and told that ‘the cases of Strawbnidge and
Curtis, 3 Cranch, 267, and that of the Bank of the United Stafes
and Deveaux; 5 Cranch, 84—hold a different doctrine.

'We do not deny that the language of - those decisions do not jus-
tify i some degree the inférences which have been made from them,
or that the effect of them has been to limit the jurisdiction of the
Circuit Courts 1n practice. to the cases contended for by the counsel
for the plamtiff in.error. The practice has been, smee those cases
were decided, that if there'be fwo or more plamtiffs and two or more
Joint-defendants, each-of thie plamtiffs must be capable of sung each
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of the defendants 1n the courts of the United States in order to sup-
port the junsdiction, and 1n cases of corporation to limit jurisdiction
to cases 1 which all the corporators were citizens of the state m which
the suit 1s brought. The case of Strawbridge and Curtis was decided
without argument. That of the Bank and Deveaux after argument
of great ability. But never since that case has, the question been
presented to this court, with the really dlsh.ngulshed ability of the
arguments of the counsel i this—m no way surpassed by those
the former. And now we are. called upon 1 the most imposing way
to give our best judgments to the subject, yielding to decided cases
every thing that can be claimed for them on the score of authority
except the surrender of conscience.

After mature deliberation, we feel free to say that the cases of
Strawbridge- and Curtis and that of the Bank and Deveaux were
carned too far, and that consequences and inferences have been
argumentatively drawn from the reasomng employed n the latter
which ought not to be followed. Indeed, it 1s difficult not to feel
that the case of ‘the Bank of the United States and the Planters*
Bank of Georgia 1s founded upon prmciples irreconcileablé with
some of those on which-the cases already adverted to were founded.
The case of the Commercial Bank .of Vicksburg and Slocomb was
most reluctantly decided upon the mere authority of those cases.
‘We do not think exther of them maintamnable upon the true prnci-
ples of mterpretation of the Constitution and the laws of the United
States. A corporation created by a state to perform its functions
under the authority of that state and only suable there, though it may
have members ont of the state, seems to us to be a person, though
an artifictal one, mhabiting and belonging to that state, and therefore
entitled, for the purpose of suing and bemng sued, to be deemed a citi-
zen of that state, ‘We remark too; that the cases of Strawbndge,and
Curtis and the Bank and Deveaux have never been safisfactory to
the bar, and that they were not, especially the last, entirely satisfae-
tory to the court that made them. They have been followed always
most reluctantly. and with dissatisfaction. By no one:was the cor-
rectness of them more questioned than by the late chief justice who
gave them. It 15 within the knowledge of several of us, that.he re-
peatedly expressed regret that those decistons had been made, adding,
whenever the subject was mentioned, that if the point of jurisdiction
was an origtnal one, the conclusion would be different: We thnk
we ‘may, safely assert, that a majority of the members: of this court
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have at all times partaken of the same regret, and that whenever a
case has .occurred on the circuit, mvolving the application of the
case of the Bank and Deveaux, it was yielded to, because the
decision had been made, and not because it was thought to be
night. ‘We have already said that the case of the Bank of Vicks-
burg and Slocomb, 14 Peters, was most reluctantly given, upon
mere authority. “We are now called upon, upon the authority of
those cases alone, to go further i this case than kas yet been-done.
It has led to a review of the principles of all the cases. Ve cannot
follow further, and upon' our maturest deliberation we do not think
that the cases relied upon fér a doctrine contrary to that which this
court will here announce, are sustamed vy 2 sound and comprehen-
sive course of professional reasonmg. Fortunately a departure from
them mvolves no change 1n a rule of property  Our conclusion, too,
if it shall not have umversal acquiescence, will be admitted by all to
be comcident with the policy of the Constitution and the condition
of our country. It is comcident also with the recent legislation of
Congress, as that 1s shown by the act of the 28th of February, 1839,
m amendment of the acts respecting the judicial system of the United
States. ~'We do not hesitate to say, that it was passed exclusively
with dn mtent to rid the courts of the decision 1 the case of Straw-
bndge and Curtis.

But if m all we have said upon jurisdiction we are misiaken, we
say that the act of 28th of February, 1839, enlarges the junsdiction
of the courts, comprehends the case before us, arid embraces the
entire result of the opmion <which e shall now give.

The first section of that act provides, ¢ that wherein any suit at law
or 1 equity, commenced in any court of the United States, there shall
be several defendants, any one or more of whom shall not be mha-
bitants of; or found within the district where the suit 1s brought, or
shall not voluntarily appear thereto, it shall be lawful for the courtto
entertan jurisdiction, and proceed to the trial and adjudication of
such suit between the parties who may be properly before it; but the
Judgment or decree rendered therein, shall-not conclude or prejudice
other parties; not regularly served with process, or not voluntarily ap-
pearing to answer.” We think, as was said in the case of the Com--
mercial Bank of Vicksburg ». Slocomb, that this act was mntended to
remove the difficulties which dceurred m practice, 1n cases both mn
law and equity, under that clause in the 11th section of the Judiciary
act, which declares, ¢ that no civil-suit shall be brought before either
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of said courts agamst an mhabitant of the United States, by any on-
gnal process, 1n any other district than that whereof he 1s an inhah-
tant, or 1n which he shall be found at the time of serving the writ,
but a re-exarination of the entire section will not permit us to re-affirm
what was sqid 1n t.at case, that the act.did not contemplate a change
m the junsdiction' of the courts .as it regards the character of the
parties. If the act, n fact, did no more than to make a change, by
empowenng the courts to take cognisance of cases other than-such
as were permitied mn that clause of the 11th section, which we have
Just cited, it would be an enlargement of junsdiction as to the cha-
racter of parties. The elause, that the judgment or decree rendered
shall not conclude or.prejudice other parties, who have not been regu-
larly served with process, or who have not voluntarily appeared to
answer, 1s an exception, exempting parties so situated from the enact-
ment and must be so strictly applied. It 1s definite as o the persons
of whom it speaks, and contains no particular words, as-a subsequent
clause, by which the geueral words of the statute can-be restramed.
The general words embrace every suit at law or m equity, m which’
there shall be several deferidants, ¢« any one or more of whom shall
not be 1nhabitants of, or found within the district where the suitis
brought, or who shall not voluntarily appear thereto.”” The words,
¢ shall not be mhabitants of,” applies as well to corporators as to per-
sons who are not so, and if, as corporators, they are not suable ndi-
vidually-and cannot be served with process, or voluntarily appear 1n
an action agamst the corporation. of which they are members, the
conclusion should be that they are not mcluded i the exception, but
are within the general terms of the statute.  Or, if they are viewed as
deferdants 1n the $uit, then, as corporators, they are regularly served
with. process 1 the only way the law permits them to be, when the
corporation 1s sued by its name.

The case before us might be safely put upon the. foreaomg reason-
ing and upon the statute, but hitherto we have reasoned upon -this
case upon the supposition, that i order to found-the jumsdiction mn
cases of qorporations, it 1s necessary there should be.an averment,:
which, if contested, was to be supported by proof, that some of the
corporators are citizens: of the state by which the corporation was
created, where 1t does its business, or where 1t may be .sued. But
tlus has been done m deference to the doctrines.of former cases i this
court, upon which we.have been commenting. But.thereis a.breader
ground upon which we desire to be understood, upon ‘which we..
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altogether rest our present judgment, although-it might be mamtained
upon the narrower ground already suggested. It 1s, that a corpora-
tion created by and domng business m a particular state, 1s to be
deemed to all mntenfs and purposes as a person, aithough an artificial
person, an nhabitant of the same state, for the purposes of its meor-
poration, capable of bemng treated as a citizen of that state, as much
as a natural person. Like a citizen it makes contracts, and though
in regard to what it may do m some particulars it differs from a na-
tural person, and i this-especially, the manner m which it can sue
and be sued, it 1s substantially, within the meanmng of the law, a ciii-
zen of the state which created it, and where its business 1s done, for
all the purposes of suing and bemg sued. And i coming to this
conclusion, as to the character of a corporation, we only make a na-
tural mference from the language of this court upon another occaston,
and assert no new principle. In tie case of Dartmouth College
v. Woodward, 4 Wheat. 636, this courtsays, ¢ a corporation 1s an arti-
ficial ‘'being, mvisible, intangible, and existing only m contemplation
of law. Bemng the mere creature of law, it possesses only those pro-
perties which the charter ofits creation eonfers upon it, either expressly
or as mcidental to its very exastence. 'These are such as were sup-
posed . best. calculated to effect the object for which it was created.
Among the most 1mportant are immortality, and if the expression may
be-allowed, individuality—propeities, by which a perpetual succession
of many persons are considered as the same and may act as a single
medividual. They enable a corpordtion to manage its own affairs,
and to kiold property without the perplexing intricacies, the hazardous
and endless necessity, of perpetual conveyances for the purpose of
transmitting it from band to hand. It 1s cluefly for the purpose of
clothing *bodies of men 1 succession with these qualities and capa-
cities, that corporations were invented and arein use. By these means
a perpetual succession of ‘ndividuals are capable of acting for the
promotion of the particular object like one 1mmortal bemg.” Agam,
the Providence Bank and Billings, 4 Peters, 514, it 1s said, « the great
object of an mcorporation 1s to bestow the character and properties
of mdividuality on a collective and changing body of men. This
capacity 1s always given to such a body. Any privileges which may
exempt it from the burdens common to dividuals do not flow ne-
cessarily from the charter, but must be expressed n it, or they do not
egnst.” In that case the bank was adjudged to be liable to a tax
oa its property as an wdividual. Lord Coke, says, ¢« every corpora-
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tion and body politic residing m any county, niding, city or town cor-
porate, or having lands or tenements m any shire, qua propriis man-
bus et sumptibus possident et habent, are sard to be mhabitants there,
within the purview of the statute.”” In the case of Kingv. Gardner,
i Cowper, a corporation was decided by the Court of King’s
Bench, to come withm the description of occupiers or inhabitants. In
the Bank and Deveaux, the case relied upon most for the doctrmes
contended for by the plamntiff in error, it 1s said of* a corporation, ¢ this
1deal exastence 1s considered as an mhabitant, when the general spint
and purposes of the law vequires it.”” If 1t be so for the purposes of
taxation, why s it not so for the purposes of a smt i the Circuit
Court of the United States, when the plantiff has the proper residence ?
Certamnly the spirit and purposes of the law require it. 'We confess
our mability to reconcile these qualities of a corporafion—residence,
habitancy, and mdividuality, with the doctrine that a corporation
aggregare cannot be a citizen for the purposes of a suit mn the courts
of the United States, unless i consequence of a residence of all the
corporators bemng of the state 1n which the swit 1s brought. When
the corporation exercises its powers 1n the state which chartered 1t,
thatis its residence, and such an averment 1s- sufficient to give the
Circuit Courts jurisdiction.

Our conclusion makes it unnecessary for us to consider that averment
in the plea which denies jurisdiction on the ground that citizens of
the same state with-the .plamtiff are members of corporations n
South Carclina, which are members of the Lowsville, Cincinnati,
and Charleston Rail-road Company.

The judgment of the Circuit Court below 1s affirmed.

t

ORDER.

This cause came on to be heard on the transeript of the record
from the Circuit Court of the United States for the district: of South
Carolina, and was argued by counsel. On -consideration whereof,
It 1s now here ordered and adjudged by this court, that the judgment
of the sad Circuit Court m this cause be, and the same 1s hereby
affirmed with costs and damages at the rate of six per centum per
annum.



